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The Media Entertainment and Arts Alliance (Alliance) is the industrial and professional organisation
representing the people who work in Australia' s media and entertainment industries. Its membership
includes journalists, artists, photographers, performers, symphony orchestra musicians and film,
television and performing arts technicians.



The Media Entertainment and Arts Alliance appreciates the opportunity to make submission
to the Senate Select Committee on the proposed Australia-United States Free Trade
Agreement (AUSFTA).

The Alliance has made many submissions to many inquiries examining free trade agreements
during the past few years, most recently to the Inquiry being conducted by the Joint Standing
Committee on Treaties (JSCOT) into the proposed AUSFTA. A copy is attached and copies
of other submissions made during 2003 and earlier can be provided if required.

The comments made in this submission are confined to the sections of the proposed
agreement that will have implications for Australia’ s cultura industries.

Broadly, the Alliance is supportive of free trade in a multilateral context but is not supportive
of bilatera or plurilateral trade agreements cons dering them to be trade distortive rather than
trade enhancing.

As a trade agreement model, the Alliance is supportive of positive listing agreements — for
instance, the General Agreement on Trade in Services (GATS) — rather than negative listing
agreements — such as the proposed AUSFTA — as the Alliance considers negative listing
agreements require an appreciation of the future and can easily deliver unintended
consequences as the years roll by and history does not unfold as anticipated at the time of
entry into the agreement.

That being said, Australia recently negotiated the Singapore Australia Free Trade Agreement
(SAFTA). SAFTA was a negative listing agreement but, as far asit is possible to foretell the
future, the Alliance considers its comprehensive Annex |l reservations should adequately
protect Australia' s cultural industries, allowing the current and future governments to give
effect to their social and cultural policy objectives unconstrained by commitments made in a
trade context. The reservationsin SAFTA reflect Austraia s position in respect of GATS and
reflect along standing position that has enjoyed bipartisan support for more than 40 years that
Australia make no commitments in trade agreements that might in any way impinge upon its
ability to determine its own sociad and cultural policy objectives and to amend any
mechanisms of support — be they fiscal or regulatory — that currently exist or to introduce any
new mechanismsin the future to give effect to those policy objectives.

Conversely, the proposed AUSFTA will serioudly constrain the ability of Australian
governments to give effect to evolving social and cultura policy objectives and makes
commitments that clearly cannot accommodate the impact changes in technology and the
development and introduction of delivery platforms currently not yet imagined will have in
the future.

The Alliance was advised by the Department of Foreign Affairs and Trade (DFAT) that
Australia’s position in respect of our cultural industries during the negotiations for AUSFTA
was the same as it had been during the negotiations for SAFTA. Indeed, the Alliance was
advised that the Australian offer to the United States was identical to the reservations
negotiated in SAFTA.

The outcome, however, is very different.

The Alliance appreciated the regular briefings DFAT provided to the industry during the
course of the negotiations in 2003. In our experience it was an unprecedented level of
consultation and the Alliance took it at face value, along with the undertakings that in the
event concessions might need to be given in order to conclude an agreement that was in the



national interest, any such concessions would be fully canvassed with industry representatives
prior to tabling offers with the United States.

It would appear that the concessions in respect of Australia's cultura industries and the
dramatic departure from Augtrdia’s original offer — reflecting the SAFTA provisions —
occurred in the last days of the negotiations and they were made without reference to the
industry.

It would also appear that the concessions were made, a least in part, to ensure that the
proposed AUSFTA could be concluded in atimeline to suit the electoral cycle in the United
States.

If implemented, the concessions now made without reference to the industry — or to the
broader Australian community — will shape the future of Australia’s cultural industries for the
whole of the century.

This, the Alliance contends, is not an appropriate way in which to determine cultura and
social policy.

The setting of cultural and socia policy should be determined in the context of robust open
debate within the Australian community, not in secret and not with reference to the needs of
the electord cycle of another country. It is of particular relevance that there are a number of
Government initiated inquiries into the cultura sector where recommendations from inquiry
reports have yet to be debated — for instance, the Productivity Commission Inquiry Report on
Broadcasting of 2000; where inquiry reports submitted by government agencies to the
relevant Minister have yet to be released — for instance, a number of Austraian Broadcasting
Authority reviews in respect of Australian content on pay television; and where reports have
only recently been released and on which the Government has yet to make response — for
instance, the Phillips Fox research and analysis of the Digital Agenda reforms commissioned
by the Attorney-General’ s Department, to name but afew.

The Alliance considers it to be highly inappropriate that the democratic review process that
underpins the development of cultura policy will effectively be jettisoned if the proposed
AUSFTA enters into force. Ongoing review of the manner in which cultura policy is
developed, implemented, monitored and amended is a matter of nationd interest. For
instance, the Alliance made submissions to six reviews of the operation of the Australian
Content Standard in respect of free-to-air commercia television and pay television conducted
by the ABA in the period July 2000 and April 2004. One of those reviews was so
comprehensive, submissions were called for on three separate occasions.

In reading the text of the proposed agreement, it is noted that it is a“draft only and subject to
legal review for accuracy, clarity and consistency”*. So, whilst the Alliance considers that
some of the text is currently unclear, some will likely result in unintended consequences and
many important terms are not defined — about which the Alliance will comment further below
— we are aso in the position of not knowing what the final wording will be and how such
further wording might either alleviate or exacerbate existing concerns.

At the time the Government announced that negotiations would commence for the AUSFTA,
economic modelling was commissioned from CIE. That modelling did not take account of the
impact the agreement might have on the audiovisual sector and made certain assumptions that
have not been realised.

! See caveat on the draft AUSFTA text at www.dfat.gov.au



As the draft text is at odds with some of the assumptions underpinning the modelling, the
Government commissioned further modelling from CIE, saying that such modelling would be
available by 8 April 2004 in order that the work might inform the deliberations of the inquiry
being conducted by JSCOT and presumably this Senate Select Inquiry. The CIE report is, at
the time of writing, not yet available. The Alliance considers it would be ill-advised to
proceed to give effect to an agreement as significant as the AUSFTA in the absence of the
Australian public being able to consider itslikely economic impact for the nation.

The Alliance believes that:

cultural goods cannot be characterised simply as commodities,

all countries should have the right to define their own cultura policy and to give effect to
that cultural policy by whatever means it considers fit and to maintain the right to change
the mechanisms of support at any time and in any manner it considers fit;

market forces cannot guarantee the health and vitality of cultural industries nor will
market forces necessarily serve the national or public interest in the most appropriate
manner.

To that end, the Alliance supports.

multilatera trade agreements rather than bilateral or plurilateral agreements;

positive list, rather than negative list, trade agreements;

comprehensive reservations for cultural industriesin al trade agreements that:

are technology neutral;

allow for the Government to introduce support mechanisms in any form it considers
appropriate in the future to accommodate changes in technologies including the
introduction of delivery platforms under development or not yet invented;

allow for the Government to make strategic interventions at any time and in any manner it
believes appropriate to maintain, strengthen or enhance development and/or the delivery
of any sector or aspect of the cultural industries;

are self-judging and not subject to dispute;

are not subject to standstill, roll-back, snap-back or ratchet provisions;

are ableto override al provisonsin the entirety of the agreement.

Australia seeking membership of the International Network on Cultural Policy (INCP)
and support the current moves to develop and implement an international cultura
instrument on cultura diversity under the auspices of UNESCO.

The case for special treatment

The reasons that the cultura industries should and must be treated differently to other sectors
of industry — manufacturing, agriculture and the services sectors — have been well understood
by governments of al persuasions for decades. However, given the circumstances it is
important to briefly reiterate those reasons in this submission. (Greater detail and more
fulsome histories of the cultural industries in Australia — including the history of government
support — are set out in earlier submissions and can be provided if requested.)

All cultures require access to cultural products that emanate from their own culture and,
idedlly, such access would be available to peoples of al cultures. Generally speaking it is
available to the peoples of the developed world. However, as populations within various
cultures vary, often quite dramatically, the market for culturaly specific product can al'so vary
dramatically but the costs of cultural product cannot necessarily be varied in line with the size
of the primary market.




An audiovisua producer in the United States has an indigenous market of 287 million, in
India it is a market of 1,064 million, in Germany 81 million, in the United Kingdom 60
million and in Australia 20 million. India and the United States can expect to recoup costs and
make a profit in their home territories of such a size they do not need government support
mechanisms to assist the viability of their industries. The industries in the United Kingdom,
Germany and Australia are dl reliant on government interventions that include local content
regulation on television (notwithstanding the fact that Germany has a population four times
that of Australia and the United Kingdom a population three times the size of Australia' s).

Audiovisua programming delivered to audiences by broadcasting aso operates on a finance
and price structure that means programs achieve the highest licence fees in their domestic
market and are sold internationally at secondary market rates. Consequently, an hour of
television drama made in the United States can be produced for anywhere between $1 million
and $10 million an hour and recoup its full costs and achieve a profit in its home market. It
can then be sold to Australia for anywhere between $30,000 and $50,000 per hour. This
pricing structure is peculiar to the television industry and in any other industry would be
considered dumping. Conversely, an hour of Australian television drama can be produced for
approximately $450,000 per hour, recover approximately $250,000 in the Australian market
and is consequently reliant on international sales (at secondary market rates) to recover the
budget shortfal. It is for this reason aone that Australian television drama productions often
sell to more countries worldwide than American drama productions do — Australian producers
are dependent on being able to achieve international sales, abeit at secondary market rates.

During the course of the variousinquiries conducted in recent years the Alliance has regularly
been questioned on why an industry that is not self-sufficient should be supported at al — the
Australian feature film industry most often being the sector singled out for scrutiny. Whilst it
is true that the American film industry does not receive the kind of government support
afforded to the Australian industry, their industry operates on a very different model than the
Australian industry. The American industry is a verticaly integrated industry where the
studios that control distribution and exhibition control production and consequently are able
to cross-collaterdise losses in a way that Austrdian producers cannot. In any event,
government incentives are offered by various jurisdictions to attract American production to
their various regions and, federally, tax breaks are provided in respect of export income.

The average American feature film costs US$64 million to produce and US$39 million to
market. According to Nick Counter, Presdent of the Alliance of Motion Picture and
Television Producers (the organisation that represents the American studios in union
negotiations), “In the last five years maybe six pictures out of 1000, recouped their cost in the
theatrica marketplace. Today the hits have to make up for al the losses.”? The latest
technology to impact on the American feature film funding paradigm has been the take-up in
the United States of DVD players. The income stream for feature films has shifted from a
primary reliance on box office to seeing a film'’s theatrical release as an advertising strategy
for its release on DVD. While Americans spent US$1.78 hillion a the box office between
January and mid-March this year, they spent a staggering US$4.8 hillion on buying and
renting DVDs and videosin the same period®. However, despite this astonishing new windfall
income stream, most American films, the size of their domestic market notwithstanding, do
not recoup their costs. It is the ability for the studios to cross-collateralise returns on one film
against others that keeps their industry robust. In this context, the success of Australian films
looks rather healthier. However, Austraia is not in a position to replicate the verticaly
integrated structure of the American industry and never will be.

2 Quoted in Studios rush to cash in on DVD boom, Sharon Waxman, The New York Times, 20 April
2004, available online at www.nytimes.com

® qudios rush to cash in on DVD boom, Sharon Waxman, The New York Times, 20 April 2004,
available online at www.nytimes.com



The only other countries with a population base equivaent to that of the United States and
Indiaare Indonesia with a population of 283 million and Chinawith 1,296 million.

China has the population base to sustain a viable film industry and is protected from the
dominance of the American industry by virtue of both language and censorship. Additionally,
the Chinese film industry is almost entirely government owned and controlled — it is an
example of a public sector vertically integrated industry.

Indonesia’ s industry all but collapsed under the three decades of the Suharto regime. Tough
censorship and state control resulted in few films being produced. Tough censorship aso
restricted access for the American industry. In the six years since the end of the Suharto
regime in May 1998, afledgling industry has developed. However, it is severely constrained
by lack of accessto finance and at the film festival screened in Rotterdam and Amsterdam in
2003, Indonesia Calling, of the eleven Indonesian films screened, most were filmed with
hand held DV cameras and only one was feature length.* Thus although Indonesia has the
population base to sustain an indigenous industry, whether it will be possible for a viable
industry to develop in the absence of government assi stance remains to be seen.

In al other countries with a local film and television industry, government support of some
kind is required. The mechanisms of support vary considerably from local content regulation
to subsidy to tax concessions but al industries require government intervention.

Australia’'s share of Australian box office ranges between 4% and 8% annualy. In South
Korea, “the advent of democracy ... and efforts to defend local film production against US
competition have spawned a new generation of filmmakers who are winning plaudits at home
and abroad”°. Despite having a population more than double Austraia's at 48.5 million, and
the protection of having a language other than English asits first language, the South Korean
film industry has only been able to capture a significant share of box office because of the
enforcement of a cinema quota system. By quarantining 135 days a year for Korean films,
they have over the past 15 years been able to build an industry that produces films that by
1999 captured 37% of the box office in 1999, up from 25% the previous year. Today Korean
films are achieving 55% of box office takings in Korea. The quota system was essential to
building an industry that now has the depth of talent and the volume of output necessary to
produce sufficient films that local audiences want to see. As with any industry, it produces
annually a couple of excelent films, some good films and a greater number of films that do
not work at the box office.

“Cultural products should not be treated in [the] same way as other manufactured products. It
is the only way to have successful cultural policies ... When Korea defended its cinema [by
means of quotas and subsidied], itsindustry gained in strength. We reject any pressure by the
MPAA to dispense with such policies. The US created such a strong film industry by
defending it. Now they say ‘Do as | say, not as | do.” We wish to emulate what the US has
achieved. Our poalicies are not intended to damage other film industries but to improve our
own. If the majors control 80% of the box office, we don’t want them to increase it to 90%.”

Jorge Coscia, President, Instituto Naciona de Ciney Arts Audiovisuales, Argentine®

* Indonesia Calling, Anna Y eadell, 16 September 2003, Radio Netherlands Wereldomroep, available
online at www.rnw.nl/development/html/030916film.html

® South Korea: freedom or love? | Myung-Hee, The Courier, UNESCO, October 2000, available online
at www.unesco.org/courier/20000_10/uk/doss23.htm

® Quoted in Latin American countries unit to protect their film industries, Screen Daily, 16 March
2004, available online at www.screendaily.com




If al countries with populations under 200 million require government intervention to
underpin their audiovisual industries, little wonder then that the Australian industry with a
primary market of only 20 million and with a language in common with the United States
needs government assistance.

Other sectors of the cultura industries are also reliant on government intervention including
the visua arts and crafts and the performing arts including theatre, opera and dance. While the
audiovisual sector in the United Statesis not reliant on government assi stance, the scenario is
different for the performing arts.

There is very little direct government subsidy available to cultura industries in the United
States. In performing and visua arts, public subsidy is provided through the Nationa
Endowment for the Arts (NEA) which today has a budget of US$120 million — a little over
double the budget of the Australia Council but serving a country with a population 14 times
that of Australia’s.

Not surprisingly therefore, funding models for the performing arts are very different.
Nonetheless, the Magjor Performing Arts Discussion Paper, Securing the Future, identified the
performing arts funding model in Australia as a box office led model. The Australian Ballet,
Opera Audtralia, the Sydney Theatre Company and Melbourne Theatre Company al achieved
the highest percentage of their revenue from the box office when compared with any of their
international peer companies (United States, Canada and the United Kingdom).

The report found, “The United States model could be caled a private sector model, with the
combination of both performance and the private sector making the magor contribution to
revenue, with virtually no revenue coming directly from government”’. Government subsidy
in the United States companies analysed ranged between 0% and 6% of total revenue. The
report found the United Kingdom to be a government model.

While The Metropolitan receives no government funding and the American Balet Theatre
only 2%, compared with 27% government subsidy to Opera Australia and 17% to The
Austraian Ballet, “when the tax benefits associated with income from the private sector is
taken into account in the USA and Austrdia, the implicit level of government support is
between 11% for opera and 15% for ballet in the USA, compared to 30% and 23%
respectively in Australia.”®

Although the cultural industries in the United States do not have access to comparable levels
of direct government subsidy, there is a fundamental difference in the manner in which the
private sector operates. Philanthropy is well established primarily as a result of death duties.
Thus, it can be argued that the philanthropy that underpins support for the arts in the United
States is driven by indirect government intervention. If the legislation mandating death duties
is removed — as was floated during 2002 — it is likely philanthropic support across the board,
including to the arts, would plummet.

Whilst philanthropic support does exist for the arts in Austrdia, it is very limited. According
to the Australian Business Arts Foundation, private support for the arts in growing. Estimates
for the year 1999-2000 indicate the arts received $43.5 million from philanthropic donations,
up from $17 million in 1997.° Conversely, between 1998 and 1999, grants donations
exceeding US$10,000, made by 1,016 US philanthropic foundations, increased by $115.2

; Securing the Future, Commonwealth of Australia, 1999, page 132

Ibid.
® Report of the Contemporary Visual Arts and Craft Inquiry, Commonwealth of Australia, 2002, page
319



million, from $1.44 billion to $1.55 hillion.'® Philanthropic grants to arts in Austraiain 1997
represented 0.6 per cent of overall donations, philanthropic grants to the arts in the United
States remained more or less steady at 13.5 per cent through the 1990s.

The artsin the United States, in addition to the levels of philanthropy and the NEA discussed
above, is in receipt of a range of financing that includes government, individual donors,
sponsorship from the business sector and private sector finance. The Alliance has been unable
to source information that quantifies the full financial underpinning of the arts sector in the
United States but understands such research will be the subject of future studies by
Grantmakers in the Arts, the Washington based nonprofit membership organisation that
makes arts grants. *

Sponsorship is available to the arts sector in Australia. Totaling $75 million in 1999-2000, it
is a crucia plank of financing for some companies, such as the maor performing arts
companies like Opera Austraia and the Australian Ballet. However, for smal to medium
performing arts companies the cost of securing sponsorship often outweighs the sponsorship
received, a view with which an Australia Council representative concurred, speaking at the
National Performance Conference held in Brisbane in September 2002.

In short the arts sector in Australia is more heavily reliant on securing its financial
underpinning through box office takings and saes than is the case for the arts in the United
States.

Australia’s cultura industries are efficient and cost effective but they nonetheless require
government assistance. The audiovisual industry in Australiais one of the most cost efficient
industries in the world — able to produce qudity film and television programs more cheaply
than the United Kingdom and dramatically more cheaply than the United States. Equally, the
performing arts sector is efficient and cost effective securing more of its financia
underpinning from box office than is the case in the United States.

“[Paul] Hitchcock prefers the way Australian crews operate. ‘ They are very upfront about the
hours they will work with you. They don’t like overtime and they like the film to be set up in
a way that means they don’'t have to work overtime. Most of the time, the overtime is our
fault. The script islate or we' ve changed our minds [about something]. In the UK, we spend a
lot of time working weekends, which are most expensive but the least constructive,””*2

Notwithstanding its efficiency, as argued above, whereas America s audiovisual industry able
to recoup costs and achieve profits in their home market, Australia s audiovisua industry
remainsreliant on government intervention.

Why greater accessto the Australian cultural market isimportant to the United States
Austrdia is aready an open cultural market. Indeed, Australia’s broadcasting market is the

most open in the world. In Australia, as a proportion of all new television programs launched
between September 2002 and April 2003, 76% were foreign productions. Conversely, of al

oA Shapshot, Foundation Grants to Arts and Culture, 1999, Grantmakers in the Arts, Washington,
available online at www.giarts.org

" Grantmakersin the Arts is a nonprofit membership organisation that focuses on philanthropy in the
arts and culture and is comprised of private, family, community and corporate foundations, corporate
giving programs and nonprofit organisations that make arts grants in the United States.

12 Producer Paul Hitchcock [Mission Impossible | & 11] quoted in The Film Fixers, Screen
International, 19 March 2004, page 11.




new programs launched in the United States in the same period, only 4% were foreign.*® Over
the past five years, American films have taken an average 96% share of the American box
office with Australian films securing only 0.18%. However, American films averaged 83% of
box office takings in Austrdia during the same period with Austraian films securing an
average of 6%."* Why then would they seek greater access to what is the already remarkably
open market in Australia?

As their access issues relate more aggressively to the audiovisua sector than to the
performing arts sector, this submission will focus on the former.

Costs of production in the United States are burgeoning and seem unlikely to level out or
reduce at any point in the foreseeable future. Consequently, American audiovisual producers,
predominantly the mgor studios, need to continually seek to exploit returns from new
delivery platforms, as in the case of DVD sdes and rentals referred to above, and enhanced
access to markets around the world.

Austrdia is an English language market and, whilst it is a relatively small market, it is
nonetheless the eighth largest market for American audio-visua product and consequently
valuable. It is aso amarket where local content regulation in pay television and new mediais
virtually non-existent and one where there are no quotas in place in respect of cinema
Effectively, pay television and new media are greenfield sites for American product.

Most importantly, however, the proposed AUSFTA s the first bi-lateral trade agreement the
United States has negotiated with a developed country and it is keen to ensure that no
precedents are edtablished that might mitigate against their objectives when negotiating
agreements with countries that represent larger markets, for instance the European Union.

“Today, these associations [the MPA and the MPAA] represent not only the world of
theatrical film, but serve as leader advocate for maor producers and distributors of
entertainment programming for television, cable, home video and future delivery systems not
yet imagined ...

“The MPA and MPAA are concerned with enhancing the outward flow from the United
States of the output of the United States' audiovisual industry. They represent the largest and
most powerful producers of audiovisua programs in the world. The membership (as reflected
by the structure of the Board) of the MPAA includes the seven major studios™, vertically and
horizontaly integrated companies that dominate the audiovisual and broadcasting sector in
the United States and to varying degrees around the world.

“Although representing the industry with the greatest penetration into globa markets, the
MPA and MPAA are nonethel ess seeking even greater access.” '

The American audiovisual market is a remarkably closed market — not because of regulatory
restrictions or local content requirements but principally because of the control of the market
that can be exercised by broadcasters, exhibitors and distributors who & so control production.
It is also a xenophobic market, more interested in seeing only programs that emanate from

3 Eurodata TV/Mediametrie

¥ Australian Film Commission

' The MPAA board of directorsincludes the chairmen and presidents of the seven major producers and
distributors: Walt Disney, Sony Pictures Entertainment, Metro-Goldwyn-Mayer, Paramount Pictures,
Twentieth Century Fox, Universal Studios and Warner Bros.

16 Background information on the MPA and MPAA available online at www.mpaa.org as at March
2003. The wording has since been redrafted to be dightly less inflammatory.




their own culture. It is worth noting that before the two iconic Australian films, Mad Max and
Babe, could be released in the United States, the voices of the Australian performers had to be
dubbed with American voices.

As a result, the proposed AUSFTA offers no benefits for Australian audiovisual producers
but, particularly in respect of television and new media, it offers enormous opportunities for
the American industry.

The compromises contained in thedraft AUSFTA text

SAFTA deivered comprehensive Annexe |l reservations. The proposed AUSFTA, if
implemented, will tie the hands of Australian governments.

Freeto air commercial television —analogue and digital primary channel

Currently, the ABA’s Australian content standard for commercial free-to-air broadcasters
mandates levels of Australian content as follows:

80% of commercials broadcast between 6am and midnight must be Australian;

an overall Australian content transmission quota of 55% for programs broadcast between
6am and midnight;

subquotas for adult drama, children’s drama and documentaries.

The existing content standard is grandfathered in an Annex 1 reservation. The current levels
of Australian content can never be increased. The overall transmission quota of 55% was only
introduced in 1998, having previously been set a 50%. Further, the reservation is subject to
ratchet provisions and, in the event the current arrangements are reduced, they may never
again beincreased to current levels.

The subquota requirements are not, in the view of the Alliance, unduly burdensome and, as
has been argued in other submissions, Australian programs regularly rate highly. The current
children’s drama content standard is set a 32 hours of new programming annualy —
negligible access to culturally specific programming for the children of today or tomorrow.
DFAT negotiators advise that the wording of the reservation — “Subquotas for particular
program formats (eg drama, documentary) may be applied within the 55% quota’*’ — provides
flexibility that would enable the introduction of additiona subquotas, for instance, in respect
of educational programs or music programs and would aso alow for the current standards for
subquotas to be increased. However, this interpretation contradicts the provisions of Clause
10.6.1 which alows for non-conforming measures as set out in Annex 1 to be retained but
such retained non-conforming measures can only be amended if the amendment “does not
decrease the conformity of the measure as it existed immediately before the amendment”.

Agreeing to standstill with ratchet provisions eliminates one of the primary roles of the ABA,
namely to conduct regular and public reviews of the Australian Content Standard to ensure
that the broadcasters are delivering outcomes consistent with the objectives of the
Broadcasting Services Act and, where amendment is required, to implement such
amendments. Reviews of the efficacy of the Australian Content Standard on commercia free-
to-air television cannot be conducted in a vacuum. They must have regard to the entire media
landscape and as that landscape changes with pay television and 3G telephony the ongoing
right to review and amend the Standard should not be subject to the provisions of a trade
agreement.

7 Annex 1-14, draft AUSFTA



Finally, as that landscape changes, and given the Annex Il reservations in respect of pay
television and interactive audio and interactive video services, it isunlikely that the free-to-air
commercia broadcasters will be happy to carry the lion’s share of the responsibility for
delivery of Australian audiovisua content to Australian audiences. Consequently, we are
likely to seeincreasing pressure for the Standard to be reduced. Please a so refer to the
comments made in the Alliance’ s submission to the JSCOT, a copy of which is attached.

Free-to-air multi-channel broadcasting

The draft AUSFTA includes an Annex Il reservation that allows, in the event the Government
permits the introduction of free-to-air multi-channds, for the Content Standard that applies to
primary channels to be applied to one channel in addition to the primary channel and, in the
event technology permits more than ten signals, for the Standard to be applied to one further
channel.

Put smply, potentialy 80% of freeto-air commercia channels in a multi-channel
environment will have no obligation to broadcast Australian programs.

This does not, as many commentators have argued, provide for a dramatic increase in
Austraian content. Rather it would relegate the Australian voice on Australian television to
that of aminor player, al but invisible on most channels.

In any event, the most likely model for the introduction of multi-channelling will be in pay
televison, not in freeto-air televison because of free-to-air television's reliance on
advertising as its revenue stream. Whilst the advertising market is booming, jJumping 7.9% to
a record $9.3 hillion in 2003, spending on free-to-air television increased by only 9.2%
compared with a 39.2% increase for the year in spending on pay televison.® As the
advertisng market diversifies, it is likely that with its greater ability to attract niche
audiences, the trend towards pay television will increase, making the possibility of a multi-
channelled free-to-air commercial television market less and less viable.

Pay television

The only requirement a present is a 10% expenditure requirement in respect of
predominantly drama channels. This requirement delivers less than 4% of content.*

The draft AUSFTA alows for this requirement to be increased to 20% subject to consultation
with the United States and, again subject to consultation with the United States, the agreement
alows for the introduction of an expenditure requirement capped at a maximum of 10% in
respect of children’s, education, arts and documentary channels.

This is a disastrous outcome, an enormous and unwarranted concession and one that is not in
the interests of Australians.

The fact that the current arrangements are so no negligible is a concession to the very
considerable start-up costs of pay television. It was never intended by Government that
concessions afforded an industry in its infancy should continue to prevail for a rapidly
maturing one. Since the introduction of pay television there have been a number of reviews
investigating the need to increase the requirement for drama and introduce obligations for
other channels. Indeed, at the time of writing three inquiries are yet to be concluded — the
2003 Review of Australian Content on Subscription Television, the 2000 Investigation into
Expenditure Requirement for Pay Television Documentary Channels and the 2000 Inquiry

'8 Buyersweigh TV'srolein a $10bn year, Paul Mclintyre, Sydney Morning Herald, 15 April, 2004
19 Australian Film Commission
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into Pre-Production Expenditure in relation to the Pay Televison Drama Expenditure
Requirement.

Not only has the agreement capped Australian content at minimal levels that will deliver
minimal outcomes, it has limited the range of channels to which a standard might ever apply
and the manner in which the Government might choose to regulate. If, for instance, the
Government determines that the expenditure requirement is not delivering the outcomes it
seeks, no other regulatory mechanism will be available.

Finally, there is no content standard for commercials on subscription television. As the
Industry Sector Advisory Committee on Services for Trade Policy Matters Report to the
United States Trade Representative noted: “For the first time in a trade agreement with the
United States, Australia has provided access for a complete range of advertising services,
includingzothe production, broadcast or screening of advertisements for radio, television or
cinema.”

The prescription contained in the draft AUSFTA for the audiovisua industry is poisonous and
potentially terminal. As argued above, Austrdia is too small a market to sustain the
production of Australian programs in the absence of Government intervention. Regulation is
the most effective — and the cheapest — way for Government to provide assistance to the
industry to ensure that quality programs are available for Australian audiences. Without a
critical mass of work, the industry will flounder and potentialy collapse. As argued above,
programs sourced from overseas will aways be cheaper for Australian broadcastersto acquire
than Australian produced programs.

It is fallacious to argue that the market will drive the outcome and broadcasters will screen
Austraian programs if audiences want them. Australian audiences have demonstrated for
years that they want to see Augtralian programs. But it took the introduction of a content
standard in 1960 to ensure they could.

Australians, sensibly, are interested in Australian programs as well as those from overseas,
including those from the United States. In the absence of Australian programs, Australians
will, of course, continue watching programs of interest from overseas. What is important is
that they have access to both and they have no way of determining that outcome. In the
absence of Austraian programs on television, there is no way that audiences can demonstrate
their preference for them.

Commercia broadcasters are not in the business of providing audiences with what they want
to see. They are in the business of providing dividends to shareholders. Conseguently,
maximising revenue and minimising the cost of program acquisition are of primary concern.
Where broadcasters can achieve an audience with cheaper programs they will prefer cheaper
programming over more expensive programming. Free-to-air commercial broadcasters are in
the business of providing advertisers with access to audiences. Pay television broadcasters are
the same but have the added advantage of being able to derive direct revenue from that
audience.

What the AUSFTA provides is an uneven playing field for commercia freeto-air
broadcasters who are now expected to carry the primary responsibility for delivering
Australian content. With standstill and ratchet provisions applying to the free-to-air standard
and only minimum obligations possible in pay television, it will be a race to the bottom for
Australian content. No wonder the office of the United States Trade Representative

% Report of the Industry Sector Advisory Committee on Services for Trade Policy Matters (ISAC 13)
Report to the United States Trade Representative on the US-Australia FTA, 12 March 2004, available
online at www.ustr.gov
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announced on 8 February 2004, “In the area of broadcasting and audiovisual services, the
FTA containsimportant and unprecedented provisions to improve market access for US films
and television programs over a variety of mediaincluding cable, satdlite, and the Internet.”

Although it is arguable that in most Government inquiries overseas countries or entities are
able to make submissions, never before has Australia mandated compulsory consultation with
another country prior to being able to determineits own socia and cultural policy objectives.

New media

Annex |1-6 includes a reservation in respect of “interactive audio and/or video services'. It
appears that this is to cover new and yet to be developed delivery platforms. However, the
term is not defined and further it is— by the use of the word “video” —technology specific.

During the course of the many inquiries and consultations that have been conducted in the
past eighteen months on free trade agreements, some commentators have noted that it is
impossible to regulate new media. It is not. And it is happening. The Australian Film
Commission conducted an examination of the regulation of new media, Future Audiovisual
Services — Options for Supporting Australian Content. The report finds that “Out of 18 new
content delivery technologies, only three technologies — 3 Generation (3G) phones, digital
film distribution, and peer-to-peer networks — are currently unregulated in Australia or any
country outside of Australia to support local content or have yet to be examined as to
regulatory options or support for local content ... Seven technologies are currently being
examined by regulatory authorities in Europe, North Americaand Asia.” %

The reservation for interactive audio and/or video services contained in the draft text for
AUSFTA adlows the Government to introduce support mechanisms but only after the
technology or delivery platform has been operational as it can only introduce support
mechanisms once it is able to demonstrate that Australian audiovisua content is not readily
avalable to Audralian audiences. “Any measures addressing such a situation will be
implemented through a transparent process permitting participation by affected parties, be
based on abjective criteria, be the minimum necessary, be no more trade restrictive than
necessary, not be unreasonably burdensome and be applied only to a service provided by a
company that carries on a business in Austrdia in relation to the supply of that service.”
Whilst this reservation would appear to alow for the introduction of expenditure
requirements, transmission quotas, “must carry” rules, positioning and/or promotion of
content and so on, what is not clear is how imposing an obligation that did not previously
exist will be considered by private enterprise to be anything other than burdensome and by the
American audiovisua industry as anything other than trade restrictive.

It is of concern that the flexibility afforded Government is limited to those services provided
by a company carrying on a business in Austradia. It is highly likely that a substantia
percentage of content received by Austraians in the future will be delivered by companies
who are not carrying on a business in Australia. Again, arguments that only companies who
do carry on abusinessin Australia can be regulated do not take account of the ways in which
governments have chosen to tackle, for instance, pornography or gambling. It is also unclear
whether this reservation might not tie the hands of future governments in respect of
introducing legidation covering gambling and pornography services provided by offshore
companies.

! Trade Facts, Free Trade “ Down Under” , Office of the United States Trade Representative, 8
February 2004, available online at 222.ustr.gov

%2 Future Audiovisual Services — Options for Supporting Australian Content, Australian Film
Commission, November 2003, available online at www.afc.gov.au
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This restriction of coverage is aso at odds with the High Court of Australia decision in Dow
Jones & Company Inc. v. Gutnick [2002] HCA 56 (10 December 2002). That case sought to
establish where a defamation action should be litigated and which law should apply when the
publisher and reader are in different countries. The High Court decison went decisively
against New Jersey-based Dow Jones and found that notwithstanding the location of the
publisher, publication was deemed to be in Australia if that is where it can be legibly
received.

To focus only on those companies carrying on a business in Australia, given that location of
supply will no longer be a barrier to delivering audiovisual services, isto foster avoidance of
regulation and encourage companies supplying to Australia to locate offshore — for instance,
in nearby countries such as Vanuatu, New Caledonia, Papua New Guinea, East Timor or
Indonesia.

In the view of the Alliance, the term “interactive audio and/or video services’ is too narrow a
term to capture the possibilities of new media not yet invented. It is technologically specific
and, because it is not defined, it is unclear just what might be captured by the provision,
leaving Australia exposed to disputes and potential retaliation in the future, particularly as the
provisions are not self-judging.

For further comment, see the Alliance submission to JSCOT, attached.
Subsidy and the services supplied in the exer cise of governmental authority

In its submission to JSCOT, the Alliance articulated its concerns about the possible
unintended consequences that might arise from the drafting of the AUSFTA.

It was the Government’ s intention that the AUSFTA not cover either the provision of subsidy
nor services supplied in the exercise of governmenta authority. Consequently, it was
considered the agreement would have no impact on the ability of the Film Finance
Corporation Australia and the Australian Film Commission to provide grants and investments
to film and television productions. However, considerable doubt now exists about whether
that position can be defended given the provisions of 11.9 of the Investment Chapter.

Although the government appropriation that underpins the ABC and SBS can be characterised
as services supplied in the exercise of governmental authority, it is not clear that the public
broadcasters are protected by the provisions of 10.1.4(e) of the Services Chapter as both
broadcasters compete in the market — SBS competes with the commercial broadcasters for
advertising and the ABC runs retail outlets, music and book publishing arms, merchandising
and video and DVD sales.

It is for this reason that the Alliance opposes negative listing agreements, preferring the
security of positive listing agreements where the possibility of unintended consequences is
dramatically reduced.

Performing arts

It is intended that subsidies and grants are not covered by the proposed AUSFTA, leaving
government free to provide funding to arts agencies who in turn are able to subsidise
Audtralia’'s performing arts sector and to impose content obligations and employment
obligations that favour Australian artists, creators and performers.

Consequently, it comes as a surprise to read the Report of the Industry Sector Advisory

Committee on Servicesfor Trade Policy Mattersto the United States Trade Representative on
the AUSFTA that “Australia has provided commitments above those made in the GATS,
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including ... live entertainment services, news agency services, commercially provided
library, archive, museum or other cultural services'%,

As the agreement does not cover subsidies, grants, taxation concessions or immigration, the
Alliance is not sure where the commitments in respect of live entertainment services and
other cultural services are contained. DFAT advises that the United States do not have a
particular agenda to pursue in this area but it nonetheless raises serious questions about
potential unintended consequences arising from AUSFTA being drafted as a negative listing
rather than as a positive listing agreement. It is also of concern that whilst the United States
may not have atrade agendain respect of these services at present, they may well do soin the
future.

Media owner ship

Despite the fact that the proposed AUSFTA includes substantia liberalisation of cross border
trade in services and investment, the Alliance is pleased that this liberalisation will not apply
to the media and telecom sectors where existing broadcast, newspaper and Telstra ownership
restrictions are grandfathered.

However, it is disappointing that the existing non-conforming measures, whilst able to be
maintained, are nonetheless subject to ratchet provisions and can only be amended if the
amendment “does not decrease the conformity of the measure as it existed immediately
before the amendment”.

E-commerce

The e-commerce provisions contained in SAFTA differ significantly from those contained in
the United States' free trade agreements with both Singapore and Chile and the AUSFTA has
broadly followed the American model and picks up the more expansive non-discrimination
obligation in the Unites States Singapore agreement.

The Alliance is aware that Australia’s negotiators were at pains to ensure local content in
digital products was not compromised by the provisions of the e-commerce chapter. To that
end, Chapter 16 stipulates local content obligations cannot be imposed on suppliers of digita
products other than with respect to those identified in the Annex | and Annex Il reservations.
However, the expectation had been that an Annex |l reservation covering the cultura
industries would be negotiated that would mirror the Annex Il reservation in SAFTA. The
impact of the greatly reduced reservations achieved in Annex | and Annex Il may well prove
problematic in years and decades to come as e-commerce develops and new technologies
emerge.

Extension of copyright term

The AUSFTA requires that where the term of protection of a work, performance or
phonogram is to be calculated on the basis of the life of a natura person, “the term shall be
not less than the life of the author and 70 years after the author’ s death” and otherwise it shall
be “not less than 70 years from the end of the calendar year of the first authorized publication
of the work, performance, or phonogram”.

% Report of the Industry Sector Advisory Committee on Services for Trade Policy Matters (ISAC 13)
to the United States Trade Representative on The U.S.-Austraia Free Trade Agreement , 12 March
2004, page 2, available online at www.ustr.gov
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Consequently, contrary to Government policy Australia must extend the term of copyright by
20 years. Additionally, the agreement will alow for the United States, should it wish to do
S0, to extend copyright term even further.

Austradiais anet importer of cultural goods and services. The extension of copyright term is
unlikely to benefit Australia creators in any meaningful way. It will, however, impact
adversdy on creators of new works that are adaptations of other works or incorporate
archival material.

The Audtralian Government’s position on extension of copyright term was a strongly held
opposition based on the principle that extension of term beyond 50 years does not drive
development of new works but does extend the point before which old works can come into
the public domain and be freely available.

It was therefore surprising to learn that Australia changed its position in the last days of the
negotiations.

The Alliance considers that copyright term is not a trade issue and any change to copyright
law should have occurred in a manner that would have alowed for proper public debate in
Austraia

Investor-state dispute resolution mechanisms

The proposed AUSFTA does not contain investor-state dispute resolution mechanisms.
However, the door has been left open for the issue to be revisited in the event “that there has
been a change in circumstances’. The Alliance is pleased that Australia resisted the United
States demand for the inclusion of investor-state dispute resolution mechanisms. However,
the Alliance considers that if the agreement enters into force considerable pressure will be
brought to bear for Australia to renegotiate the provisons of Chapter 21 to incorporate
investor-state dispute resolution mechanisms. As the opportunity for annua review exigs,
thisislikely to become an on-going irritant.

The level of concern about investor-state dispute resolution mechanisms and desire for such
to beincluded is widely evident in the United States and adequately articulated in the Report
of the Industry Sector Advisory Committee on Services for Trade Policy Matters:

“Article 21.15 of the Agreement forbids the parties to create private rights of action for
nationals of the other party claming violations of the Agreement by the host government.
Thus, the Agreement’s protections cannot be used as a basis to chalenge Australian
governmenta action in Australian courts. While a state-to-state process remains available to
enforce the investment Chapter, the Committee notes that such processes have rarely been
used in investment disputes and is oftentimes a relatively politicised process. Indeed, it was
because of the recognised inadequacy of such procedures that the investor-state mechanism
was developed over 30 years ago ... the Committee remains extremely disappointed by the
Agreement’ somission of thisintegral element of investment protection.”?

The Alliance is also concerned about the ability to forum shop in the event a dispute arises.
The Alliance is not only opposed to state-investor dispute resolution mechanisms, it
considers that reservations in respect of the cultural sector should be self-judging.

% Report of the Industry Sector Advisory Committee on Services for Trade Policy Matters (ISAC 13)
on The U.S.-Australia Free Trade Agreement to the United States Trade Representative, March 12,
2004, page 6
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To regard the world of communications only or predominantly as a mere marketplace for
commercid interest would be the wrong approach to cope with the threats and challenges the
audiovisual world isfacing. It would be detrimental to humanity and therefore afatal mistake.

Albert Scharf, Director-General Bavarian Broadcasting Corporation;
President European Broadcasting Union — EBU®

The problem with predicting thefuture

Not only isit difficult to predict how current technologies might evolve over time, let alone
what new technologies might be invented in the future, it is also difficult to predict how
people might use technol ogies when they are introduced.

Speaking on Radio National’s Background Briefing program on 25 April 2004, Howard
Rheingold observed, “The telephone was originaly not seen to be a social communication
medium, it was thought to be a broadcast medium. The original telephone company thought
that they were going to have people playing violins on concert stages, and people would pick
up their telephone receivers and listen to it.” %

It was certainly not envisaged that the phone one day might be capable of taking and sending
photos.

Similarly, mobile phone operators and handset manufacturers did not initialy anticipate that
SMS text messaging would generate a revenue stream of any import — it was smply
something that was technologically possible. In some countries, like the Philippines, text
messaging was offered free as an incentive to sell phones. Take-up of the facility, initially and
still principally by people under the age of 20, was so dramatic that free access was short-
lived.

It was SMS text messaging that saw the phone finally become a form of broadcasting. With
personal telephone directories, the one message can now be broadcast by phone from one to
many. Ironicaly, what Alexander Graham Bell and Elisha Gray had set out to improve upon
in the 1870s — the telegraph and Morse code which required persons familiar with the code to
decode all messages — has reappeared with the increasingly coded language of the text

message.

“Former Philippine president Joseph Estrada, accused of massive corruption, was driven out
of power [in 2000] by smart mobs who swarmed to demondrations, alerted by their cell
phones, gathering in no time. ‘It's like pizza delivery,” Alex Magno, a political science
professor at the University of the Philippines, told The Post at thetime. ‘Y ou can get araly in
30 minutes— delivered to you.’

“Cell phones drove political change in that upheaval the way fax machines enabled
Tiananmen Square, cassette recordings fired the Iranian revolution, photocopiers fueled the
Polish Solidarity uprising and short-wave radios aided the French Resistance.”

The Washington Post”

% Albert Scharf, speaking at United Nations World Television Forum 2000, 16-17 November 2000,
reproduced in the Final Report, page 20

% Background Briefing, Radio National, 25 April 2004, available online at www.abc.net.au

%" Cell Biology: Like the Bee, This Evolving Species Buzzes and Swarms, Joel Garreau, The
Washington Post, 31 July 2002, page C10
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And today, 140 years after Alexander Graham Bell patented his telephone, phones have now
become a genuine broadcast medium. The first soap-drama specificaly made for mobile
phones, Hotel Franklin, was launched in April this year by News Corporation. According to
News Corp spokeswoman, Lucy Hood, “The episodes last just one-minute because this
‘seems to us to be the natura length’ for phone viewers,” alowing sufficient time for
character and plot development before leaving a hook at the end at the end of the episode.®

Whether or not drama series broadcast to mobile phones will be captured by the Annex 11
provisions of AUSFTA remainsto be seen. However, it is difficult to see how soaps broadcast
to phones could be described as interactive unless viewing a linear narrative on the phone is
considered amore interactive activity than turning on atelevision set and selecting the desired
channdl.

What the future might hold is a matter for speculation. But next month, during the lunar
eclipse, Londoners will see a glimpse of what el ectromagnetic content might one day become
with London’s National Maritime Museum’'s Sy Ear, an artwork which will connect
participants with the electromagnetic ether surrounding them. “ ‘The eectromagnetic
environment is aphysica space, but it's beyond our tangible sensing,” says Usman Haque, the
experimental architect behind the project. ‘ Technology like mobile phones are making us
more aware of it, but we have no idea how it looks or sounds.’”?® Whether the content of
electromagnetic art of the future will be interactive or not, or a passive experience such as
watching television or live theatre remains to be discovered. Whatever it might be, it is less
than clear that it will be captured by the provisions of the proposed AUSFTA.

Research laboratories are the avant-garde art galleries of the twenty-first century. That
shouldn’t come as a surprise though. Art is a lens through which engineers can raise tough
guestions about the science fiction that they create, and we inhabit.

Do we drive technology or have we become just passengers? How do we navigate a redlity
where the lines between the virtual and real are blurred? What is our relationship to our
environments, and each other, in an increasingly mediated world?

David Pescovitz*

These are questions we as Australians must continue to debate as the manner in which the
technologies and delivery platforms of today rapidly evolve and the technologies and the
media landscape in which content will be delivered to and exchanged between Australians in
years to come is unknown. Certainly, it is inadvisable to allow the manner in which
Australians might determine and navigate their way through the technol ogies of today and of
the future to be subjected to the prior approval of another nation.

Australia was one of the first countries in the world to have a film industry. The Australian
Government was one of the first governments in the world to recognise the power of cinema.
Since Federation, the Commonwealth Government sought to use the medium to the advantage
of the nation. From 1901, the Federal Government commissioned companies such as Pathé
Fréres and the Limelight Department of the Salvation Army to produce documentaries and
record events of significance.

In 1911, the Government engaged a full-time Commonweath Government Cinematographer
and Stills Photographer with ageneral brief to travel Australia and record anything of interest.

%8 Soap on mobiles as TV goes tiny, ABC News on-line, 4 April 2004, available online at
www.abc.net.au

# gate of the Artists, David Pescovitz, 22 April 2004, available online at www.thefeature.com
% qate of the Artists, David Pescovitz, 22 April 2004, available online at www.thefeature.com
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An industry was burgeoning, abeit small, but the first sign that government intervention was
essentia if the industry was to survive occurred in 1913. Australasian Films acquired a
number of Australian companies, growing in size asit did so. However, on 6 January 1913, it
merged with Union Theatres creating what became known as the “infamous combineg”. The
combine was now assured of a supply of imported films and the need for Augtralian
production companies to produce anything other than newsreels to feed the exhibitor
evaporated. It was a moment when Government intervention to prevent the merger could have
atered Australian history. It did not happen. As Cozens Spencer of Spencers Pictures put it:

“Picture production has been killed. Today it is dead as the doornail. Can you believe that this
is the only place in the world where pictures are not being made? Such is indeed the case.
Austraia has become the dumping ground for al the producers in the world, when it could
most profitably be taking its place side by side with other picture-producing countries and
providing work for thousands of its own people.”*

Australia’s industry recovered only to be wiped out again in the early thirties. Government
intervention was fundamental to establishing a viable audiovisua industry in Australia as it
was to establishing a viable performing arts sector.

Australiawas able to recover from the blow dedt the industry in 1913. The same might not be
possibleif the AUSFTA isimplemented.

% Theatre Magazine, October 1914, cited in The Man Who Met Raymond Longford, the Inaugural
Longford Lyell Lecture delivered by Anthony Buckley AM on 12 May 2001, available online at
www.screensound.gov.au
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ATTACHMENT

SUBMISSION
BY
MEDIA ENTERTAINMENT AND ARTSALLIANCE
TO
JOINT STANDING COMMITTEE ON TREATIES
REGARDING

AUSTRALIA UNITED STATESFREE TRADE AGREEMENT

APRIL 2004

The Media Entertainment and Arts Alliance

The Media Entertainment and Arts Alliance (Alliance) is the industrial and professional organisation
representing the people who work in Australia' s media and entertainment industries. Its membership
includes journalists, artists, photographers, performers, symphony orchestra musicians and film,
television and performing arts technicians.
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“So, the old debate about Australian culture and how to defend it from international predators
has returned. Perhaps the reason why the issue keeps resurfacing is that so many of us
Australians assume the national culture to be something other than ourselves, rather than
something which we all help to generate. A living culture is what each individual makesit in the
here and now, and thisimmediacy will continuoudly re-create Australian culture ...

“A living national culture empowers ordinary citizens. The more individuals are actively
involved in maintaining and recreating that culture, the more vigor ousit becomes.” *

Stephen Crabbe

% Giving our culture a new voice, Stephen Crabbe, first published by On Line Opinion and republished
in Sydney's Child, Volume 14, No. 4, April 2004, pages 12 and 13

20




“The decisions we make today will affect the kind of Australia our children and grandchildren
will live in. The time to start thinking about these issues is now. There is no need for panic
measures. But thereis a need for careful and determined policy. What we decide in the next few
yearswill have a significant bearing on our quality of lifeand our children'sfuture.”

Peter Costello, Treasurer, speaking at the release of Australia’s Demographic Challenges on 25
February 2004*

Speaking about the need to address the aging of the population, Treasurer Costello commented on the
impact the decision making of today will have on the nation’s children and grandchildren. How an
increasingly aging population will be able to achieve financial security will be informed by public
debate, robust interrogation within the context of a considered time-line to prevent rushed decisions
and examination by the parliament prior to determinations being implemented. Conversely, the future
of the nation’'s children, grandchildren and their children and grandchildren will be affected in ways
that will not be the subject of similar democratic scrutiny.

The proposed Australia United States Free Trade Agreement (AUSFTA) includes commitments that
cannot be revisited, commitments to the liberalisation of the audiovisual sector that are contrary to
Government policy, the effects of which will be felt by generations of Australians not yet born. The
AUSFTA includes commitments that are contrary to longstanding government policy, policy that
shares bipartisan support.

“A constant challenge to our distinctive Australian cultural identity is the rising tide of global
American monoculture. As with all things, we must maintain a sense of proportion but it
represents more than a nagging concern. It represents a powerful reason for the maintenance of
local content requirements, as well as continued public support, in appropriate ways, for the
arts”

Palitics and Patriotism, A Reflection on the National |dentity Debate, an address by The Hon Jon
Howard MP on 13 December 1995 at the Grand Hyatt Hotel, M elbour ne.

A free trade agreement between the United States and Australia was first mooted in 1934 but came to
nought. In the 1990s, a free trade agreement was again on the table.

In 1992, the first Bush administration raised the idea with the Keating Government and the Clinton
administration raised it with the Howard Government in 1997. The Howard Government gave the idea
the same cool reception that it had met five years earlier with Prime Minister Keating. Both the Keating
and Howard Governments shared a trade policy that focused on multilatera trade liberalisation through
the World Trade Organisation (WTO) and APEC (Asia-Pacific Economic Cooperation), an approach
that had firmed under the Hawke Government in the wake of deliberations following the negotiations
for the North America Free Trade Agreement (NAFTA).

In the wake of the collapse of the World Trade Organisation (WTO) negotiations in Seattle in
November 1999, Prime Minister Howard revisited the concept of bilateral agreementsin 2000. Across
the Pacific, the Trade Promotion Authority Act of 2001 was introduced into the United States House of
Representatives on 13 June 2001 and President Bush launched an aggressive agenda of trade
liberalisation. The Trade Promotion Authority Act passed through Congress in August 2001 opening
the way for the United States Trade Representative to participate in the next round of WTO
negotiations and to embark on araft of bilateral and plurilatera trade agreements. Visiting Washington
in September 2001, Prime Minister Howard raised the possibility of a free trade agreement between
Australia and the United States but, despite America's aggressive trade negotiation agenda, this time
the idea met with polite disinterest.

Nine months later, Prime Minister Howard returned to the United States and President Bush and Prime
Minister Howard announced agreement had been reached to negotiate a free trade agreement between
Australia and the United States.

% posted on On Line Opinion on 8 March 2004 and available at www.news@onlineopinion.com.au
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Whilst much happened in international affairs between 1999 and 2002, the Alliance nonetheless
questions whether sufficient happened to warrant a reversal of Australia s trade policy from a position
of reliance on multilateral negotiations to bilateral negotiations with the strongest economy in the
world. Certainly, nothing that happened between the time of the Seattle WTO negotiations and
Australia deciding to negotiate an agreement with the United States warranted Australia walking away
from long standing bipartisan support for Australia being free to determine its own cultural and social
policy. Indeed, securing an Annex Il reservation of the kind achieved in the Singapore Australia Free
Trade Agreement (SAFTA) was the objective of Australia’' s trade negotiators.

During the negotiations, detractors argued that Australia did not have the negotiating strength to
achieve concessions from the United States in many key areas like agriculture and shipping. Others,
including the Alliance, were concerned that Australia might need to make concessions that were not in
the best interests of Australia’ s social and cultural policy.

In the wake of the free trade agreement negotiations and whilst Australians await new economic
modelling commissioned by the Government that will put dollars on the text, what is clear isthat many
of the Government’ s stated objectives have been considerably compromised.

The Centre for International Economics (CIE) was commissioned by the Federal Government in 2001
to examine the possible impact of an AUSFTA. The CIE report found that the benefit for Australia
could eventually result in an increase of Australian GDP of 0.33%. Put another way, in 2001 dollars the
increase in consumption per Australian over twenty years could be $750 assuming the removal of al
barriers to trade. That this estimate is now over-stated is self-evident given the modelling was
predicated on a substantially weaker exchange rate than is now the case — 51 cents compared with 74
cents at the time of writing this submission — and the fact that all trade barriers were not removed.

Of particular relevance to the Alliance was the fact that the 2001 CIE report, having regard to the
difficulty of assessing the impact of the Broadcasting Services Act 1992 being amended to take account
only of Closer Economic Relations agreement with New Zealand and not other international
agreements “and the fact that there is uncertainty as to which quotas influence broadcasting decisions
and the difficulty of modelling those barriers anyway [did not attempt] to incorporate these restrictions
in [their] quantitative analysis’**.

What is now clear is that Government has compromised its current and future social and cultural policy
objectives in agreeing to the proposed free trade agreement and has done so for as yet unquantified
returns.

The Alliance believes that:

cultural goods cannot by characterised simply as commodities;

all countries should have the right to define their own cultural policy and to give effect to that
cultural policy by whatever means it considers fit and to maintain the right to change the
mechanisms of support at any time and in any manner it considers fit;

market forces cannot guarantee the health and vitality of cultural industries nor will market forces
necessarily serve the national or public interest in the most appropriate manner.

To that end, the Alliance supports:

multilateral trade agreements rather than bilateral or plurilateral agreements;

comprehensive reservations for cultural industries in all trade agreements that:
are technol ogy neutral;
alow for the Government to introduce support mechanisms in any form it considers
appropriate in the future to accommodate changes in technologies including the
introduction of delivery platforms under development or not yet invented,;

# Economic Impacts of an Australia-United States Free Trade Area, Centre for International
Economics, Canberra, June 2001, page 67
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allow for the Government to make strategic interventions at any time and in any manner it

believes appropriate to maintain, strengthen or enhance development and/or the delivery

of any sector or aspect of the cultural industries;

are self-judging and not subject to dispute;

are not subject to standstill, roll-back, snap-back or ratchet provisions;

are ableto override al provisionsin the entirety of the agreement.
Australla seek membership of the International Network on Cultural Policy (INCP) and support
the current moves to develop and implement an international cultural instrument on cultural
diversity under the auspices of UNESCO.

Australia’ strade negotiating objectives for audiovisual and cultural industries

Australid' s stated objectives in negotiating an AUSFTA were the same as they were when negotiating
SAFTA. The objectives were the same because nothing had changed.

Since the time of the Menzies Government, it has been Government policy to make no commitmentsin
trade agreements that might compromise Australia’ s ability to determine and give effect to Australia’s
cultural objectives.

The current Federal Government recognises the importance of the cultural sector for the country and
has continued a long history of support to the sector, recognising that with a population the size of
Augtralia’s in a global market place, Australia’s cultural industries need a space quarantined by
Government assistance in order that it can thrive and flourish.

“In the long history of man, countless empires and nations have come and gone. Those which created
no lasting works of art are reduced today to short footnotes in history’s catalogue. Art is a nation's
most precious heritage, for it isin our works of art that we reveal to ourselves, and to others, the inner
vision that guides us as a nation. And where there is no vision, the people perish.” %

Lyndon Baines Johnson

The position of the arts, entertainment and audiovisual sector requires specia consideration in the
negotiation of any trade agreements. Uniquely, the product, the manufactured goods and services
created by and delivered by the cultural industries cannot be compared with the product or
manufactured goods created by any other industry. Cultural products and services emanate from and
are determined by the society from which they arise. Some of its manufactured goods are tangible and
have a physical permanence — for instance, literature and paintings. Others are ephemeral and can only
be experienced in the moment — for instance, plays, opera and dance — and, whilst they can be repeated
and recreated, every performance will be a unique experience. And yet others can also be experienced
in the moment —for instance, films and television programs — but can be experienced time and again.

Like other manufactured goods, the products created by the arts entertainment and audiovisual
industries can and do vary in quality. Just as there are badly designed, cheaply produced watches and
tastel ess tomatoes, there are badly constructed, poorly executed plays, ballets and films. When eating a
tomato, the issues that will determine consumer satisfaction will include its appearance, juiciness, use
of insecticides and pesticides and genetic modification. Where it was grown will be less of an issue. If
Greek tomatoes are consistently superior, the market for Greek tomatoes is likely to grow. However,
the product of the arts, entertainment and audiovisual industries is intrinsically and fundamentally
informed by the society from which it emanates. Consequently, audiences will respond to quality and
to cultural specificity.

Both Cirque du Soleil and Circus Oz are physical circus companies. Both have an international
reputation, their work has universal appeal and yet they are profoundly different. The sense of humour
that informs much of the work of Circus Oz marksit as a uniquely Australian company. The society in
which the company was established has informed its performance content and style. It is a culturally
specific product just as productions mounted by Cirque du Soleil are culturally specific.

% Lyndon Baines Johnson, quoted by Margaret Searesin Small Poppy Syndrome, an article published
in The Australian on May 7, 2001, page 13.
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Equally, whilst Australian audiences have consumed a substantial diet of American television programs
for half a century, there is no confusion in the mind of the audience about the location of the creative
genesis of the productions they view. American programs (whether produced in America or produced
offshore in other countries — for instance, American productions shot in Australia or New Zealand) are
clearly distinguishable from the Australian and British programs that are the other mainstays of
Australian television broadcasting.

Around the world broadcasters find audiences for indigenous product. In some markets, certain
program types do not find aloca audience at all. Brazil, for instance, consumes a staple diet of locally
produced “tele novellas’ (what we would call telemovies) that do not find an audience el sewhere.

In the same way that Brazilians respond to locally produced programs, ratings for Australian drama
series and serials and infotainment programs demonstrate audience preference for indigenous material.
In 1999, SeaChange became Australia’s most watched drama series with an audience of 1.5 million
and built during the year to become the most watched program on television with an audience of 2
million. Y et that program failed to make any financially meaningful sales in the international market.

As mini-series are the most expensive television program type to produce, they can be made only with
government subsidy. When My Brother Jack screened in 2001, it achieved ratings of 27 attracting an
audience of 1.7 million Australians, comparable with the ratings achieved by the American bl ockbuster
Titanic when it screened in the same year. Despite the infrequency with which they are produced, mini-
series consistently capture enormous ratings.

Ratings for Australian mini-series®®

A Town Like Alice 48
The Dismissal 40
The Shiralee 40
Bodyline 38
Anzacs 38
Bangkok Hilton 38
Vietham 37
For the Term of his Natural Life 37
The Potato Factory 33
Day of the Roses 32
Fields of Fire 31
Cyclone Tracey 31
Cowra Breakout 28
My Brother Jack 27
The Harp in the South 26

Thus, in short, audience expectations of the “manufactured goods’ of the arts, entertainment and
audiovisua industries, as with all manufactured goods, focus on the quality of the product but,
uniquely, also include an expectation of access to product that is culturaly specific, product that
emanates from the society in which they live.

Government support for the cultural sector

Successive federal, state and local governments in Australia have recognised that access to Australian
arts, entertainment and audiovisual product is essential for the well being of this society. To that end,
al three tiers of government provide support to the sector and the federal government also legislates
and regulates to ensure appropriate assistance is provided as is necessary given the circumstances of the
times.

% Report on the film and television production industry, Australian Film Commission and Australian
Film Finance Corporation Limited, 5 November 1999, page 38 augmented by data from Get The
Picture, available online at www.afc.gov.au.
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The framework of support is often characterised as a trilogy of mechanisms — content regulation (in
respect of free to air television), subsidy (in respect of the visual and performing arts, literature, the
audiovisua industries and public broadcasting) and bilateral coproduction treaties (in respect of feature
films and certain types of television programs). However, that trilogy of support is further underpinned
by tax concessions (in respect of audiovisua product), migration regulations (in respect of the right of
persons from overseas to gain employment in the industry in Australia) and cross media ownership and
foreign investment rules (in respect of media).

The government’s ability over the past century to introduce and amend assistance mechanisms has
alowed Australia to develop sophisticated, nationally and internationally regarded arts, entertainment
and audiovisual industries.

The “trilogy of mechanisms’ — content regulation, subsidy and coproduction treaties — has been
developed and implemented in recognition of the need to circumvent systemic market failure that
would otherwise result in certain types of product not being available for Australian audiences.

A complex set of interdependencies

Behind the simplicity of the trilogy of mechanisms concept there is a complex set of arrangements and
interdependencies. To consider any element of support in isolation of other sections of the arts,
entertainment and audiovisual industriesisto ignore the full impact of that support.

Thus, for instance, provision of government subsidy for public broadcasting has an impact on the
performance of the commercia broadcasters and should not therefore be ignored in any consideration
of the need for a content standard on free to air television.

In an article in The Australian on May 17, 2001, Margaret Seares, former Chair of the Austraia
Council, argued that local content on television is acomplex issue, saying:

“There is a further dimension to local content, and that is the contribution content regulations and the
resulting Australian productions on our airwaves have made to the lifeblood of our artistic life. Thereis
a high degree of crossover of activity within the cultural industries that is often unrecognized by policy
makers. Actors work for stage and screen; musicians write for concert hall and screen/radio; writers
publish for the book market and write for the screen; visual artists create works across the spectrum.

“This is essential if we are to maintain a vigorous Australian culture in our small marketplace. The
economic situation of creative artists and producers of cultural content is precarious, and very sensitive
to changesin any part of the market. There is concern that loss of local content regulation will almost
inevitably see a reduction of the creative and financial rewards for artists, with a resulting negative
impact on the vigour and viability of Australian culture.”®

Systemic market failure

That the government provides assistance in those areas where there is market failure is not the result of
product failure per se. It isthe result of market size and because markets are not perfect.

Both India and the United States have viable self sustaining feature film markets. The United States has
a self-sustaining television market. These countries are able to recoup costs and make profits in their
own markets. India has a population of 1,033 million. The United States has a population of 285
million. They have sufficient critical massto sustain their audiovisual industries.

Australia produces quality film and television programs considerably more cheaply than is the case in
the American industry. However, with a population of 20 million, the market is too small to sustain a
diverse range of program types and recoup production costs.

Put simply, some markets have competitive advantages that Australiawill never overcome.

3" Small Poppy Syndrome, Margaret Seares, The Australian, May 7, 2001, page 13
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Brazil with a population of 172 million and Japan with a population of 127 million are also able to
sustain indigenous television program production industries. Both have another advantage over
Australia — English is not the national language of either country and thus to some extent they are
inured against competition for access to their air waves of programs from the dominant world player,
the United States. Conversely, Korea, with a population more than double that of Australia at 42
million, imposes content quotas on the screening of feature films in order to foster its indigenous
industry, notwithstanding that English is not their first language.

Australia has a further disadvantage, namely location. Geographical distance from major markets
makes the cost of doing business — raising finance, making sales and reaching audiences — with the
international industry players more expensive. This disadvantage is seen most keenly in the arts and
entertainment sectors where touring internationally is often prohibitive for Australian companies
whereasit is of minimal concern for producersin most European countries.

Consequently, in recognition that market failure is inevitable for certain arts, entertainment and
audiovisua productions, the government provides assistance by way of subsidy, as well as through
other forms of assistance such as tax concessions, content regulation and negotiated bi-lateral
coproduction agreements.

Governments around the world act in a similar manner to assist their own indigenous industries. Over
time, it is likely that countries that currently require less support than is the case in Australia may need
to seek enhanced assistance. Markets will change over time in line with population growth and with
changesin other territories.

Germany is a sophisticated market with reasonable critical mass and the protection afforded by the
primary language not being English. Nonetheless, government assistance is currently substantial.
Support is provided at afedera and regional level and covers film and television, and most areas of arts
and entertainment. With a population of 82 million, Germany is currently the 12" largest country in the
world. Yet by 2025 it is expected it will no longer rank amongst the 15 largest countries whereas
China, India, the United States and Indonesiawill continue to be the four largest.

The economic argument for the cultural industries

Exactly to what extent the cultural industries drive performance in other industries is difficult to
quantify.

That it does make a significant contribution is recognised by the Government and business, most
recently articulated by DFAT in Australia’s Trade Outcomes and Objectives Satement 2000, Looking
Ahead — 2000 and Beyond: “ The Federal Government is keen to showcase Australia’s cultural exports
and recognises their contribution to our international image as a sophisticated and modern country.
Promoting Australia’s cultural and artistic excellence internationally, including our successful films,
television programmes, music, books and performing and visua arts, also generates investment in
Australia and supports other export industries, particularly tourism.”®

This position is echoed by Richard Pratt AC, who put the argument this way: “Australia s arts and
cultura life is critical in helping to define who we are as a nation. Who we are and how we see
ourselves matters enormously in developing our businesses and generating wealth.”*

Why audiovisual industries are particularly vulnerable in a global marketplace

“To regard the world of communications only or predominantly as a mere marketplace for commercial
interest would be the wrong approach to cope with the threats and challenges the audiovisual world is
facing. It would be detrimental to humanity and therefore a fatal mistake.”
Albert Scharf, Director-General Bavarian Broadcasting Corporation;

President European Broadcasting Union - EBU*

% pAustralia’s Trade Outcomes and Objectives Statement 2000, Looking Ahead — 2000 and Beyond,
Chapter 6, Cultural Exports, available online at http://www.dfat.gov.au/toos_chapter6.html#culture
¥ Richard Pratt AC, Patron Australian Business Arts Foundation, available on
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Television continues to be the principal source of news, current affairs and entertainment for
Augtralians.

Australians watch an average three hours and 17 minutes television a day. More than a third of
Australians are watching television between 6 pm and 10pm on any given night. Between 7 pm and
9pm more than sixty percent of all television households are tuned in. 94% of all Australian adults
watch television during any given week.**

As delivery mechanisms proliferate, viewers may shift from pay television to subscription television or
utilise video on demand services but what is unlikely to change is the central place broadcasting hasin
people’ s homes as the conduit for news, information and entertainment.

The Australian audiovisua market is already a remarkably open one. Of all new television programs
launched in Australia between September 2002 and April 2003, 76% were from overseas, compared
with 42% in the Netherlands, 33% in Spain, 9% and both Germany and the United Kingdom and only
4% in the United States.*

As overseas programs can sell into the Australian market at secondary market prices, they are
particularly attractive to broadcasters looking to make returns to shareholders. The United States and
the United Kingdom are able to produce programs that recoup their costs in their home markets and
sales to other territories such as Australia represent profit. Thus an American television drama program
that costs US$1 million per episode to produce can recoup that investment within America and be sold
to an Australian network for between US$20,000 and US$65,000 per hour. Conversely, an Australian
program that might cost US$320,000 to produce per episode can expect a sale to an Australian
broadcaster to cover only haf the investment and is therefore reliant on international sales to recoup
the full investment.

Consequently, in the absence of content standards, Australian audiences would see a dramatic decline
in Australian drama programs. That this would be the case is borne out by the example of New Zealand
where, in the absence of content standards, first release local content has often been as low as 15%.
Similarly, when Canada relaxed its content regulations and withdrew the subquota requirements that
underpinned more expensive programming formats, drama production went into freefall.

The manner in which the Australian industry operates, its history and the difference between the
Australian industries and those in other countries, and in particular the differences between the
Australian and American industries, have been detailed in submissions the Alliance made to DFAT and
others during 2003 (these submissions are available online at www.alliance.org.au and can be made
available electronically or otherwise as required).”® For reference, a snapshot comparison of the
Australian and American audiovisual industriesis attached at Appendix 1.

“0 Albert Scharf, speaking at the United Nations World Television Forum 2000, 16-17 November 2000,
reproduced in the Final Report, page 20

> Source — What Australians are Watching, Bob Peters, November 2003, published online by the
Australian Film Commission in Get the Picture, available at www.afc.gov.au

42 source — Eurodata TV/Mediametrie, available online at www.afc.gov.au

“3 DFAT Inquiry into A Free Trade Agreement between Australia and the United States of America,
January 2003

Office of Trade Negotiations, DFAT, Call for Public Comment — Discussion Paper on the General
Agreement on Tradein Services (GATS), February 2003

Senate Foreign Affairs, Defence and Trade References Committee, Call for Public Comment on Issues
for Australiain the Negotiation of the General Agreement on Trade In Services (GATS) in the Doha
Development Round of the World Trade Organisation and in the Negotiation of a Free Trade
Agreement with the United States Of America, March 2003
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The Singapore Australia Free Trade Agreement and the Proposed Australia United Sates Free Trade
Agreement

In light of the above, when Australia negotiated a free trade agreement with Singapore, it adopted
negotiating objectives consistent with its position in respect of GATS, namely to secure a
comprehensive self-judging reservation not subject to standstill or ratchet provisions.

The comprehensive Annex |l reservation in SAFTA has thus ensured that the current and future
governments would be free to give effect to Australia's sociad and cultural objectives in any manner
they might see fit now and into the future.

The same outcome has not been achieved in the proposed AUSFTA and, if it enters into force, the
current government and future governments will be considerably constrained in the manner in which
they can amend and introduce mechanisms to support the cultural and audiovisual industries. Many of
the tools Austraia currently hasin its policy toolbox will be removed.

The outcome achieved in the proposed AUSFTA represents a dramatic departure from government
policy regarding the manner in which cultural industries should be treated in trade agreements. It is a
departure from a policy that has enjoyed bipartisan support for more than 40 years.

Carving audiovisual industries out of trade agreements has been Government policy for forty
years, enjoying bipartisan support, most often given effect by Coalition Gover nments.

The first commercial television broadcast in Australiawas in 1956.

The Menzies Government introduced a 100% Australian content quota for commercials on free to
air television in 1960, followed by the introduction of quotas requiring commercia television
licensees to show 40% Australian programs, and at least one hour a week between 7.30pm and
9.30pm of programs which were “distinctly Australian in content and character”.

In the early 1960s, negotiations over the General Agreement on Trade and Tariffs included moves
by the United States for liberalisation of television. The Menzies Government’s instructions to the
Australian delegation were that Australia “would prefer to retain complete freedom of action and
not enter into any commitment on the matter, particularly a atime when the television industry in
Australiaisin itsinfancy and the lines of its development are uncertain”.

In April 1994, the General Agreement on Trade in Services (GATS) was signed and the WTO was
established on 1 January 1995. Australia’s policy was to make no commitments regarding the
cultural industriesincluding in respect of audiovisual industries.

In Geneva in July 2001, the Australian Government made an intervention in the GATS
negotiations stating: “Australia has long recognised the essential role of creative artists and
cultural organisations in reflecting the intrinsic values and characteristics of our society, and is
committed to sustaining our cultural policy objectives within the context of multilateral trade
agreements.”

In 2003, the Australian Government negotiated two trade agreements, one with Singapore, the
other with Thailand.

SAFTA is a ‘negative listing' agreement and Australia negotiated a comprehensive Annex |1
reservation for all of Australia’ s cultural industries.

The Agreement with Thailand is a ‘positive listing’ agreement, predominantly addresses trade in
goods rather than trade in services, and Australia made no commitments in respect of our cultural
industries.

The proposed AUSFTA will create a precedent from which Australia might never retreat and will
seriously undermine Australia’ s position in respect of the GATS where Australia has to date made no
commitments. How Australia might be able to maintain its current position under GATS and
simultaneously grant so many concessions to the United States under the terms of the proposed
AUSFTA will be a high wire walking act with no safety net.

The Government considered Australia’s cultural negotiating objectives to be so important as to ensure

they were protected in SAFTA. Yet, in the proposed AUSFTA, where Australia is negotiating with a
country that is the pre-eminent producer of audiovisua programs globally and where both countries
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share English as a first language, the protections achieved in SAFTA have been profoundly
compromised.

Singapore Australia Free Trade Agreement
Annex || Reservation
“Broadcasting and audiovisual, entertainment and cultural services

“Australiareserves the right to adopt or maintain any measure with respect to:
- the creative arts, cultural heritage and other cultural industries, including audiovisua services,
entertainment services and libraries, archives, museums and other cultural services;
broadcasting and audiovisual services, including measures with respect to planning, licensing and
spectrum management, and including:
* services offered in Australia;
* international services originating from Australia.”

Creative arts are defined as follows:. ‘Creative arts' include: the performing arts — including theatre,
dance and music — visual arts and craft, literature, film, television, video, radio creative on-line content,
indigenous traditional practice and contemporary cultural expression, and digital interactive media and
hybrid arts work which uses new technologies to transcend discrete artform divisions.

Cultura heritage is defined as follows: ‘Cultural heritage’ includes: ethnological, archaeological,
historical, literary, artistic, scientific or technological moveable or built heritage, including the
collections which are documented, preserved and exhibited by museums, galleries, libraries, archives
and other heritage collecting institutions.

Whilst the Alliance does not support negative listing agreements, preferring instead the positive listing
approach of agreements like GATS, SAFTA nonetheless delivers strong protections for Australia's
cultural industries that reflect Australia’ s stated cultural policy objectives.

Conversely, in the proposed AUSFTA Australia s compromised position will be as follows:

an Annex | reservation grandfathering the existing 55% transmission quota and the existing 80%
advertising quota on free-to-air television both subject to ratchet provisions and allowing for
subquotas for particular formats such as drama and documentary programs;

an Annex |l reservation for pay television that restricts Government intervention in this medium to
an expenditure requirement, restricts the application of such a mechanism to drama, children’s,
education, documentary and arts channels, caps the expenditure mechanism at 20% for drama
channels and 10% for the other channels, and requires prior consultation with the United States
before the current expenditure requirement of 10% in respect of drama channels can be increased
and before the introduction of an expenditure requirement in respect of children’s, education,
documentary and arts channels;

an Annex |l reservation for multichannelled free-to-air commercia television broadcasting
services that alows for the existing quotas on free-to-air television to be extended to one
additional channel but in the event the number of multi-channels (including the primary channel)
exceeds ten, the quota may be applied to one further channel;

an Annex |1 reservation for interactive audio and/or video services that allows for the introduction
of measures to ensure Australian content on these services is not unreasonably denied to
Australian consumers;

an Annex |l reservation alowing for a 25% transmission quota for local content on free-to-air
commercial radio broadcasting services;

an Annex Il reservation for taxation concessions for investment in Australian cultural activity
where eligibility for the concession is subject to local content or production requirements;

an Annex Il reservation enabling Australia to adopt or maintain preferential co-production
arrangements under the Australian Government Co-Production Program for film and television
productions conferring national treatment on productions covered by the program, including in
respect of access to finance and tax concessions;
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an Annex |l reservation for spectrum management;

an Annex | reservation grandfathering existing foreign ownership restrictions in the broadcast and
newspaper sectors, subject however to ratchet provisions that mean while existing non-
conforming measures can be maintained, they can only be reduced not increased;

an obligation to extend copyright term to life of the author plus 70 years for works such as books,
photographs, sheet music and art works and 70 years after publication for audiovisual productions
and sound recordings.

Usefully,

the agreement is not intended to cover government subsidies and grants;

the agreement is not intended to cover “services supplied in the exercise of governmental
authority” defined as being “any service which is supplied neither on a commercial basis, nor in
competition with one or more service suppliers’;

the agreement does not impose any obligation “with respect to a national of the other Party
seeking access to its employment market, or employed on a permanent basis in its territory, and
does not confer any right on that national with respect to that access or employment”; for
certainty, the Exchange of Letters on Immigration Measures provides that “no provision of this
Agreement shall be construed as imposing any obligation on a Party regarding its immigration
measures’;

the agreement includes an Annex |l reservation identical to that contained in SAFTA reserving
Australia’s “right to adopt or maintain any measure according preference to any indigenous
person or organisation or providing for the favourable treatment of any indigenous person or
organisation in relation to acquisition, establishment or operation of any commercia or industrial
undertaking in the service sector” including with respect to investment.

Free-to-air commercial television and subscription television

A 40% overall transmission quota on free to air commercial television was first introduced in 1960,
effective from 1961, and increased to 45% from 1964. It was further increased to 50% in 1965 and in
1998 was increased to the current level of 55%. It is quite possible that in a multi-media world a future
government may wish to see the quota increased further.

The content quota for commercials on free-to-air television was first introduced in 1960 as a 100%
quota, allowing only for some exceptions such as advertising for foreign films. It remained a 100%
quota until 1992 when it was reduced to 80%. The impact of that reduction on the commercials
industry has been considerable with aloss to the Australian industry of many high budget campaigns,
these now increasingly being, to the extent that national laws allow, produced as global campaigns.

The Annex | reservation in the AUSFTA alows for subquotas for particular program formats, like
drama and documentary, to be applied within the 55% overall transmission quota.

Department of Foreign Affairs (DFAT) trade agreement negotiators have advised that Australiawill be
free to introduce or amend, by way of increasing if considered appropriate, the subquotas. However,
this interpretation sits uncomfortably with a reading of Clause 10.6.1. which alows for non-
conforming measures as set out in Annex | to be retained but such retained non-conforming measures
can only be amended if the amendment “does not decrease the conformity of the measure as it existed
immediately before the amendment”. This would seem to imply that additional subquotas could not be
introduced, for instance in respect of music, nor could existing subquotas — adult drama, children’s
programs and documentaries — be increased, even within the 55% overall transmission quota, rather
the existing subquotas could only be amended by reducing the effect of the measure and, if decreased,
the ratchet provisions will prevent the requirement from being increased in the future.

Whilst the networks often broadcast between two and five percent more Australian content than is
required by the overal transmission quota, this is not the case with programs broadcast to meet the
subquota requirements. With the stand-out exception of Network Seven in respect of adult drama,
compliance with adult drama, documentary and first release children’s programs and children’s drama
programs is driven by the need to satisfy the quota as can clearly be seen by the ABA’s compliance
figures for 2002 — see Appendix 2.
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Consequently, it is of real concern if Clause 10.6.1 means that the subquotas cannot be increased.
Current regquirements are woefully low for first release children’s drama programs and documentaries
— respectively 32 hours and 20 hours annually. The need for these particular subquotas to increase in
the near future may well become urgent given the constraints that have been agreed in the AUSFTA in
respect of content standards for pay television (see below).

The manner in which the Annex | and Annex |l reservations have been drafted has cemented an
imbalance of obligations between those that can be imposed in respect of free-to-air commercial
networks and those that will apply to pay television and other media.

In its submission to the ABA Review of the Australian Content Standard in 2002, the Federation of
Australian Commercial Television Stations stated, “commercia broadcasters spent at least $596.6
million on Australian programming in 2000. Australian programs represent about 70% of the total
programming expenditure by commercial networks.”*

Conversely, the AUSFTA locks in maximum expenditure requirements for pay television at a possible
20% for drama channels and at 10% for education, children’s, arts and education channels.

When legislation was introduced in respect of pay television in 1992, it incorporated a 10%
expenditure requirement for predominantly drama channels. However, as the industry devel oped aong
different lines than those anticipated in the legidation, the 10% expenditure requirement was not
enforceable. The legisation was reviewed in 1997 and amended in 1999 to make the requirement
enforceable.

In recognition that it was legislating for an industry in its infancy with high start-up costs, initial
regulation was light touch. However, it was anticipated in 1992 that the expenditure requirement for
predominantly drama channels would increase over time and be applied to other channels.

In the review of subscription television conducted by the ABA in 2003, the Alliance argued that in
order to give effect to the Government’ s economic, social and cultural objectives as articulated in the
Explanatory Memorandum to the Broadcasting Services Bill 1992, the Explanatory Memorandum to
the Broadcasting Services Amendment Bill (No 3) 1999 Regulatory Impact Statements and elsewhere,
it was appropriate for the content requirement for predominantly drama channels to be increased and
for a content standard to be introduced in respect of other subscription television channels.
Additionally, the Alliance argued that it was appropriate for a content standard to be introduced in
respect of advertising, a matter not previously canvassed, largely no doubt as a result of the legislative
prohibition on the broadcasting of advertising or sponsorship announcements before 1 July 1997.

Just what might be appropriate levels for expenditure requirements in future decades given changesin
the broadcasting landscape remains to be seen. Unfortunately, future governments will have no latitude
to act beyond the very tightly circumscribed levels now mandated in the AUSFTA.

Future governments may conclude that a maximum 20% expenditure requirement for drama channels
and a maximum 10% on arts, education, documentary and childrens' channels is inadequate to give
effect to policy objectives given the low level of content that such expenditure requirements drive.
Australian Film Commission research demonstrates that a 10% expenditure requirement delivers only
three percent of content. If the AUSFTA enters into force, the most that future governments will be
able to mandate is an increase to 20% which islikely to deliver six to seven percent content.

Such negligible levels of content was probably not what The Hon. Peter McGauran, Minister for Arts
and the Centenary of Federation, had in mind when introducing the Broadcasting Services Amendment
Bill in 1999 to make the drama expenditure requirement mandatory:

“The Government recognises the important role of television drama in developing and reflecting a
sense of Australian identity, character and cultural diversity. The aim of the licence condition is to
require the subscription television industry to contribute to the production of Australian drama
programming for the cultural benefit of Australian audiences. The licence condition will also promote

“* submission to the Australian Broadcasting Authority, Review of the Australian Content Standard,
Federation of Australian Commercia Television Stations, 18 February 2002, page 11
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the further development of the highly acclaimed Australian production industry, providing further
employment opportunities and new Australian product for export ... The Government will closely
monitor the operation of the enforcement measures in the Bill to ensure that they are effective in
delivering the intended policy objectives.”*

The requirement resulted in an annual aggregate expenditure by the subscription television sector of
$19.9 million in 2001/2002 comj)ared with $119 million expended on Australian drama by the three
commercial free-to-air networks.™

Consequently, it will not be surprising if the free-to-air broadcasters consider the imbalance of
obligations contained in the AUSFTA to be unfair. The AUSFTA has effectively ensured that the free-
to-air broadcasters bear the lion’s share of the responsibility for the delivery of Australian programsto
Australian audiences notwithstanding how the media landscape changes in coming decades. As a
result, the government is likely to come under increasing pressure for the content quotas on free-to-air
television to be reduced — and given the ratchet provisions that apply to Annex | reservations, once
reduced they can never be increased.

In the event the government legislates to alow the introduction of multi-channelling, the AUSFTA
includes an Annex |1 reservation that allows for transmission quotas for local content “where more than
one channel of programming on a particular services is made available by a service provider”.
However, local content quotas can only be applied to two channels, including the primary channel,
unless the service provides in excess of ten channels in which case content quotas can be applied to
three channels including the primary channel.

In other words, it is possible that a provider could have ten channels and content quotas could be
applied to only two.

The mix of obligations contained in the AUSFTA will mean a dramatic diminution of Australian
content as a percentage of overall content in broadcasting.

The Alliance has argued in previous submissions regarding a free trade agreement with the United
States that Australia already has a very open broadcast market. Indeed, Australia is one of the most
open broadcast markets in the world. The Government’s ability to regulate has been an effective and
cost efficient mechanism by which to pursue its policy objectives of ensuring that Australian audiences
have access to both Australian and overseas content.

Given that overseas content can be secured at a fraction the cost of acquiring Australian content,
commercia viability will ensure that in the absence of regulation preference will be given to the
cheaper product from overseas. That this is the case can, as indicated above, be demonstrated by the
free-to-air networks compliance with current regulations. Further, the predominantly drama
subscription television channels did not comply with the expenditure requirement when it was not
enforceable and since it has become enforceable still rely heavily on the option to make up annual
shortfalls in subsequent years — for instance, the shortfall in 1999/2000 was $5,488,289, in 2000/2001
$7,804,142 and in 2001/2002 $8,246,506.*

The likely outcome will be a considerably reduced presence of Australian content in the broadcasting
sector, the reduction of the Australian voice to awhisper.

% The Hon Peter McGauran, Minister for the Arts and Centenary of Federation, Broadcasting Services
Amendment Bill (No 3) 1999, Second Reading Speech, House of Representative, 6 December 1999,
Hansard p. 12892

“6 See Commercia Television Australiacomment on the Australian Broadcasting Authority Review of
Australian Content on Subscription Television December 2002, available online at www.aba.gov.au

" See Commercial Television Australiacomment on the Australian Broadcasting Authority Review of
Australian Content on Subscription Television December 2002, available online at www.aba.gov.au
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New media

The AUSFTA includes an Annex |l reservation that alows for the introduction of “[m]easures to
ensure that, upon a finding by the Government of Australia that Australian audiovisual content or
genres thereof is not readily available to Australian consumers, access to such programming on
interactive audio and/or video services is not unreasonably denied to Australian consumers. Any
measures addressing such a situation will be implemented through a transparent process permitting
participation by any affected parties, be based on objective criteria, be the minimum necessary, not be
unreasonably burdensome and be applied only to a service provided by a company that carries on a
businessin Australiain relation to the supply of that service.”

At first glance this may appear to future-proof the agreement. However, “interactive audio and/or
video services’ isnot defined.

Australian trade negotiators advise that the term is intended to cover all forms of delivery mechanisms
with interactive capability. Consequently, they argue e-cinema would definitely not be captured but
most other new media, such as video on demand (VOD), would be.

The Allianceis very concerned that the intended meaning given by Australian negotiators might not be
the meaning given by American service providers.

The Alliance questions the use of the term “video services’, particularly given that the use of the word
“video” could be considered to be technologically specific. The lack of certainty and the doubt about
the extent to which the reservation for new media will encompass all media now know or yet to be
invented is likely to have unintended consegquences in years to come. As such, the Alliance considers
that the drafting of the reservation is serioudy flawed.

It also appears the negotiators are relying on the use of the word “interactive” and consider that this
terminology would capture such services as VOD and pay-per-view (PPV) because the services are
delivered to adelivery platform with interactive capability.

The Australian Film Commission recently examined emerging audiovisual technologies and services
and the options for supporting Australian content in a paper entitled Flexible Vision®.

The report finds that “VOD and PPV services can be seen as an extension of a subscription television
service, whereby viewers must pay for the right to view a program, but on a per-program basis, rather
than on a per-channel package basis.”

Whilst at present whether subscription television is rightfully described as an interactive service or not
might seem simply a matter of semantics, it will become crucia to those charged with giving effect to
Australia s cultural policy in yearsto come.

Just how VOD and PPV could then be distinguished as an interactive service and subscription
television be treated differently will no longer be a matter of semantics. Rather it will be a matter over
which the Australian government might be exposed to challenge if it accepts the negotiators' view that
VOD is aninteractive video service and movesto regulate for Australian content.

Of concern is that any future regulatory requirement that might be introduced must “be the minimum
necessary, be no more trade restrictive than necessary, not be unreasonably burdensome”. But of
greater concern is the fact that regulation can only be introduced in respect of “a service provided by a
company that carries on a business in Australia in relation to the supply of that service”. As we enter
the global information era, media distribution is being revolutionised. Increasingly, companies that do
not carry on abusiness in Australiawill be able to deliver servicesin Australia. However, it will only
be those that carry on business in Austraia that can be regulated. Conseguently, any regulation is
likely to be more burdensome on those that have a business in Australia than for those that do not. It

“8 Flexible Vision, A snapshot of emerging audiovisual technologies and services, and options for
supporting Australian content, Australian Film Commission, November 2003, available online at
www.afc.gov.au
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will hardly be creating a level playing field for Australian businesses to compete with those from
overseas.

In large part due to the relatively low takeup of pay televisions services to date and the very low
penetration of broadband services, Australia does not currently regulate in respect of VOD services
which nonetheless are widespread in hotels and motels. Canada, on the other hand, does regulate
content in VOD services. In 1997 five licences were issued with licensees required to meet the cultura
objectives of the Canadian broadcasting legislation. VOD licensees contribute five percent of gross
annual revenues to an independently administered Canadian production fund. Additionally, Canada
imposes licence conditions specifying minimum levels of Canadian titles that must be carried as aratio
to all programs available on the service, Canadian titles must be given as much prominence on their
menu navigation system as foreign titles and minimum numbers of Canadian programs must be
promoted weekly.

Canada is free to impose content requirements on service providers regardiess of whether they are
companies carrying on business in Canada or not.

It is only possible to speculate about whether Austradia will be able to impose similar content
requirements on VOD services to those that apply in Canada at some point in the future, albeit
restricted to those businesses operating in Australia. It might be that the United States, who will need
to be consulted in accordance with the proposed AUSFTA, will reject the possibility of Austraia
benchmarking itself against regulations in place in Canada to demonstrate compliance with the “no
more trade restrictive than necessary” and “not be unreasonably burdensome” tests contained in the
AUSFTA and suggest that reference be made to regulatory regimes in other territories, for instance, a
non-English language market such as Singapore where VOD service providers are licensed but content
regulation is restricted to censorship.

Finally, it should be noted that the Optus near-VOD service was deemed to fall within the provisions
applying to predominantly drama pay television channels. It is not clear in the AUSFTA whether near-
VOD services would continue to be captured by the pay television expenditure requirement or, given
the wording of the text, the issue will need to be revisited and considered within the Annex Il
reservation for interactive video services.

The concerns outlined above in regard to VOD services can be applied in respect of many other
services that will be rolled out in coming years. The lack of certainty in the drafting of the reservation
will, if the AUSFTA enters into force, seriously compromise the Government’s ability to intervene in
new media and will most likely result in arange of challenges to whatever measures they might wish
to introduce.

Free-to-air commercial radio broadcasting services

The proposed AUSFTA includes an Annex | reservation that alows for a transmission quota for local
content not exceeding 25% of the programming on individual stations of a service provider.

The expectation had been that the agreement would, at the very least, ensure the government would be
able to introduce a mandatory transmission quota for Australian music.

Currently, transmission quotas for Australian music are addressed by way of a Code of Practice which
applies to both free-to-air commercial radio broadcasting services and to community radio services.

It will be a disappointing outcome if the AUSFTA delivers a less meaningful content regime for
Australian music than is currently the case utilising a Code of Practice as the current reservation leaves
the way open for the United States to argue that a 25% local content standard could be satisfied by
commercials and interstitials.

The Alliance sought clarification from DFAT negotiators regarding the manner in which codes of
practice that recommend transmission quotas would be treated in the context of the reservations taken
in the AUSFTA. However, the Alliance is still uncertain whether codes of practice will need to be
amended to reduce the scope of obligations to accord with the free trade agreement or whether codes
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of practice might be introduced that set enhanced levels of Australian content obligations where such
enhanced levels are agreed by industry participants rather than mandated by government.

Public broadcasters

The DFAT backgrounder on the implications of the AUSFTA for the audiovisual sector states, “The
AUSFTA will not affect the ability of either Party to provide public services, including in relation to
cultural activities, such as public broadcasters (ABC and SBS), public libraries or archives’*.

Services “provided in the exercise of governmental authority within the territory of each respective
Party” are excluded from coverage in the Cross-Border Trade in Services chapter provides at 10.1.4(e).
A service supplied in the exercise of governmental authority is defined as meaning “any service which
is supplied neither on acommercial basis, nor in competition with one or more service suppliers’.

Notwithstanding DFAT's reassurances to the contrary, it is difficult to see that this definition
adequately quarantines the ABC and SBS.

Both networks are in competition with commercia networks for audiences. Both turn to ratings as an
indication that they are complying with their charter obligations — for the SBS in accordance with
Section 6 of the Special Broadcasting Service Act 1991, and for the ABC in accordance with Section 6
of the Australian Broadcasting Corporation Act 1983.

Additionally, SBS competes with the commercial free-to-air broadcasters for commercial advertising.
It should also be noted that in a recent article in The Age it was mooted that the Federal Government
expects that the ABC will introduce commercial advertising by the end of 2004.%°

The AUSFTA defines services supplied in the exercise of governmental authority in the same way as
they are defined under GATS. However, as GATS is a positive listing agreement requiring
governments to make specific commitments, the AUSFTA is a negative listing agreement and
liberalisation is required unless measures are expressy identified as non-conforming and reservations
taken in the Annexes.

Performing arts

It isintended that subsidies and grants are not covered by the proposed AUSFTA, leaving government
free to provide funding to arts agencies who in turn are able to subsidise Australia’ s performing arts
sector and to impose content obligations and employment obligations that favour Australian artists,
creators and performers.

Consequently, it comes as a surprise to read the Report of the Industry Sector Advisory Committee on
Services for Trade Policy Matters to the United States Trade Representative on the AUSFTA that
“Australia has provided commitments above those made in the GATS, including ... live entertainment
services, news agency services, commercialy provided library, archive, museum or other cultural
services™™".

As the agreement does not cover subsidies, grants, taxation concessions or immigration, the Alliance is
not sure where the commitments in respect of live entertainment services and other cultural services are
contained. DFAT advises that the United States do not have a particular agenda to pursue in this area
but it nonetheless raises serious questions about potential unintended consequences arising from
AUSFTA being drafted as a negative listing rather than as a positive listing agreement. It is aso of
concern that whilst the United States may not have a trade agenda in respect of these services at
present, they may well do so in the future.

“ DFAT AUSFTA backgrounder: The outcome on local content requirements in the audiovisual sector
available online at http://www.dfat.gov.au/trade/negotiations/us_fta/backgrounder/audiovisual .html

% The Age, 1 April 2004.

%! Report of the Industry Sector Advisory Committee on Services for Trade Policy Matters (ISAC 13)
to the United States Trade Representative on The U.S.-Austraia Free Trade Agreement , 12 March
2004, page 2, available online at www.ustr.gov
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M edia owner ship

Degspite the fact that the proposed AUSFTA includes substantial liberalisation of cross border trade in
services and investment, the Alliance is pleased that this liberalisation will not apply to the media and
telecom sectors where existing broadcast, newspaper and Telstra ownership restrictions are
grandfathered.

However, it is disappointing that the existing non-conforming measures, whilst able to be maintained,
are nonetheless subject to ratchet provisions and can only be amended if the amendment “does not
decrease the conformity of the measure asit existed immediately before the amendment”.

E-commerce

The e-commerce provisions contained in SAFTA differ significantly from those contained in the
United States' free trade agreements with both Singapore and Chile and the AUSFTA has broadly
followed the American model and picks up the more expansive non-discrimination obligation in the
Unites States Singapore agreement.

The Alliance is aware that Australia’s negotiators were at pains to ensure local content in digital
products was not compromised by the provisions of the e-commerce chapter. To that end, Chapter 16
stipulates local content obligations cannot be imposed on suppliers of digital products other than with
respect to those identified in the Annex | and Annex Il reservations. However, the expectation had
been that an Annex Il reservation covering the cultural industries would be negotiated that mirrored
the reservation achieved in SAFTA. The impact of the greatly reduced reservations achieved in Annex
I and Annex Il may well prove problematic in years and decades to come as e-commerce devel ops and
new technologies emerge.

Extension of copyright term

The AUSFTA requires that where the term of protection of awork, performance or phonogram isto be
calculated on the basis of the life of a natural person, “the term shall be not less than the life of the
author and 70 years after the author’s death” and otherwise it shall be “not less than 70 years from the
end of the calendar year of the first authorized publication of the work, performance, or phonogram”.

Conseguently, contrary to Government policy Australia must extend the term of copyright by 20 years.
Additionally, the agreement will allow for the United States, should it wish to do so, to extend
copyright term even further.

Australiais anet importer of cultural goods and services — see Appendix 3. The extension of copyright
term is unlikely to benefit Australia creatorsin any meaningful way. It will, however, impact adversely
on creators of new works that are adaptations of other works or incorporate archival material.

The Australian Government’s position on extension of copyright term was a strongly held opposition
based on the principle that extension of term beyond 50 years does not drive development of new
works but does extend the point before which old works can come into the public domain and be freely
available.

It was therefore surprising to learn that Australia changed its position in the last days of the
negotiations.

The Alliance considers that copyright term is not a trade issue and any change to copyright law should
have occurred in a manner that would have allowed for proper public debate in Australia.

Treatment of subsidy provided as equity investment
As indicated elsewhere, subsidies and grants are not intended to be covered by the proposed AUSFTA.
Thus, for instance, Government subsidy provided by way of appropriation to government agencies

such as the Film Finance Corporation Australia (FFC) and the Australian Film Commission (AFC)
could then be utilised by those agencies to making investments or provide grantsto film and television
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production companies to develop and produce programs and that such support to the industry not be
covered by the national treatment provisions of the proposed AUSFTA.

However, the performance requirements set out in Article 11.9 in the Investment chapter appear to
capture such investments. Under Article 11.9.3(a) it does however seem possible for the AFC and the
FFC to impose conditions on those in receipt of grants, subsidies or investment to “locate production,
supply a service, train or employ workers or expand particular facilities, or carry out research and
development, in itsterritory” but not, under Article 11.9.2(a), be able to impose conditions to “achieve
a given level or percentage of domestic content”. As the very point of these agencies is to foster
programs with significant Australian content, this is no doubt an unintended conseguence but it is a
consequence that will severely undermine the Government’s ability to foster and support the
Australian audiovisual industry, notwithstanding the reservations currently included in Annexes | and
.

Investor-state dispute resolution mechanisms

The proposed AUSFTA does not contain investor-state dispute resolution mechanisms. However, the
door has been left open for the issue to be revisited in the event “that there has been a change in
circumstances’. The Alliance is pleased that Australia resisted the United States demand for the
inclusion of investor-state dispute resolution mechanisms. However, the Alliance considers that if the
agreement enters into force considerable pressure will be brought to bear for Australia to renegotiate
the provisions of Chapter 21 to incorporate investor-state dispute resolution mechanisms. As the
opportunity for annual review exists, thisis likely to become an on-going irritant.

The level of concern about investor-state dispute resolution mechanisms and desire for such to be
included is widely evident in the United States and adequately articulated in the Report of the Industry
Sector Advisory Committee on Services for Trade Policy Matters:

“Article 21.15 of the Agreement forbids the parties to create private rights of action for nationals of the
other party claiming violations of the Agreement by the host government. Thus, the Agreement’s
protections cannot be used as a basis to challenge Australian governmental action in Australian courts.
While a state-to-state process remains available to enforce the investment Chapter, the Committee
notes that such processes have rarely been used in investment disputes and is oftentimes a relatively
politicised process. Indeed, it was because of the recognised inadequacy of such procedures that the
investor-state mechanism was developed over 30 years ago ... the Committee remains extremely
disappointed by the Agreement’ s omission of thisintegral element of investment protection.” %

The Alliance is also concerned about the ability to forum shop in the event a dispute arises. As
previoudly argued, the Alliance is not only opposed to state-investor dispute resolution mechanisms, it
considers that reservationsin respect of the cultural sector should be self-judging.

Ceding control of Australia’s cultural policy

At the time of writing this submission, there are four ABA reviews of pay television that have either
yet to be concluded or where the ABA’ s reports are still with the Minister and yet to be released:

the 2000 proposal for the treatment of pre-production expenditure in respect of the pay television
drama expenditure requirement;

the 2000 investigation into an expenditure reguirement for pay television documentary channels;
the 2003 review of Australian content on subscription television; and

the current 2004 proposed amendments to the Australian content standard for free-to-air
commercial television.

On 5 March 1999, the Federal Treasurer, The Hon Peter Costello, directed the Productivity
Commission “to advise on practical courses of action to improve competition, efficiency and the
interest of consumers in broadcasting services’ and in doing so directed the Commission to “focus

%2 Report of the Industry Sector Advisory Committee on Services for Trade Policy Matters (ISAC 13)
on The U.S.-Australia Free Trade Agreement to the United States Trade Representative, March 12,
2004, page 6
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particular attention on balancing the social, cultural and economic dimensions of the public interest and
have due regard to the phenomenon of technological convergence to that extent that it may impact
upon broadcasting markets.” > The terms of reference concluded “The Government will release and
respond to the final report produced by the Commission within six months from the date it is
received.”>

The Productivity Commission considered 305 submissions and 1,744 pages of transcripts of public
hearings conducted in Melbourne, Sydney and Brisbane. Its report was completed in March 2000 and
released by the Government on 11 April 2000 saying, “The Government will respond to the
Commission’s recommendations in due course.”® Thus far, the Government has not responded to the
findings of the Report.

The Report recommended in part as follows:

“To ensure that the social and cultural objectives of broadcasting continue to be addressed in the future
digital media environment, the Government shoul d:
Commission an independent, public inquiry into Australian audiovisual and cultura policy, to
be completed by 2004; and
Following this review, but prior to the final switch-off of analog services, implement a new
framework of audiovisual industry and cultural policy.”®

To date, this recommendation has yet to be implemented. Given the speed with which the media
landscape is evolving, a comprehensive review of audiovisual and cultural policy is certainly advisable.

While not concurring with all of the recommendations arising from the Productivity Commission’s
review of broadcasting, the Alliance strongly agrees with the thrust of the recommendation above,
namely that developing and determining cultural policy should be the domain of Australians and not
something that can be bargained away behind closed doors in the last hours of negotiations for a
bilateral trade agreement. Nor should Australia have to justify its socia and cultural policy to other
governments.

A wideranging review of audiovisual cultural policy should have been conducted prior to the
negotiations. If the proposed free trade agreement enters into force it will be too late and governments
of tomorrow will find their hands tied with the only mechanism realistically available to give effect to
social and cultural policy objective being the most expensive, namely subsidy.

%% Terms of Reference, Productivity Commission Inquiry into Broadcasting, available online at
WWW.C.gov.au

> 1hid.

*® Press release from the Minister for Communications and the Treasurer, 11 April 2000, available
online at www.pc.gov.au

% Broadcasting Inquiry Report, Report No 11, Productivity Commission, 3 March 2000,
Recommendation 11.4, page 422
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Appendix 1

Australia’s audiovisual industries and

cultural policies

Background information to free trade negotiations hetween Australia and the United States

September 2003; revised December 2003

Inthe current negotiations for a free trade agreement with the United States of America (US), the Australian Government
has clearly stated objectives with respect to the audiovisual sector and Australian cultural policy. Australia is committed
to preserving its ability to regulate and put in place support measures to further its social and cultural objectives.

The Australian Film Commission (AFC) and other industry organisations fully support this commitment.

The importance of government support

Existing government policies deliver Australian stories and
Australian faces on Australian screens. Australian film and
television has also played a central role in establishing an
international profile for Australia and its culture. It is an industry
of national importance and has been a great ambassador for
Australia around the world.

For many years, successive Australian governments have supported
Australia’s cultural industries via a matrix of regulation and
subsidy. This support exists to deliver cultural outcomes.

Cultural policy measures can and do co-exist with a commitment to
freer trade. The Australian example shows how this can be
achieved. Australia’s regulatory measures are transparent, modest,
targeted, and do not exclude foreign material. Australia remains
extremely open to international trade.

Current measures

The main measures currently used to support Australia's

audiovisual industries ars:

* direct subsidy through the Australian Film Commission, the

Film Finance Corporation Australia, Film Australia, the

Australian Children's Television Foundation {around

UUS$57 million per year) and state film agencies (around

US$16 million per year);

taxation arrangements for investment in feature films,

television miniseries and documentaries;

Australian content rules for free-to-air commercial television,

pay television and television advertising;

— free-to-air commercial television: at least 55 per cent of
hours broadcast by a licensee between 6 am and midnight
must be Australian; this must include:

o 14 hours of first-release adult drama per week (in
prime time)

* 15 minutes of first-release documentary per week

o 2.5 hours of first-release children's programming per
week;

— subscription television: 10 per cent of total program
expenditure by drama channels must be on Australian

— television advertising; at least 80 per cent of advertising
time broadcast by commercial television licensees between
6 am and midnight must be Australian;

* regulation of temporary entry of non-Australian residents into
the Australian entertainment industry;

* international co-procuction arrangements:

* rules governing foreign ownership of media and cross-media
ownership:

* funding of two national broadcasters: the Australian
Broadcasting Corporation and the Special Broadcasting
Service;

* direct support for training through the Australian Film,
Television and Radio School: and

* funding of the national film and sound archive.

These mechanisms foster an environment in which a vibrant local
industry can flourish, ensuring that Australians have access to
distinctive local film and television programs, and thereby meeting
the government's cultural objectives.

Australia is a small market

Compared to the US, Australia is a small industry with a small
market, as indicated by the following key statistics.

Rustralia us
Population: Nearly 20 million Nearly 300
million
Homes with TV sets: 7 million 106 million
TV ad revenue: 1US$1.7 billion 1US$54.4 billion
Cinema screens: 1,900 35,000
Features screened in last 5 years: 1,281 2,367
Box office last 5 years: 1U5$2.39 billion 1US$38.7 billion
Feature production last 5 years:  Average 24 films Mwerage 656 films
per year warth per year warth
around around
US30.1 billien US310.8 billien

Australia has 28 commercial free-to-air television stations
affiliated with three networks; two national broadcasters; and five

drama: subscription TV operators offering up to 56 channels. In the US
Sydney Melbourne Brishane
Level 4, 150 William Strest Level 2, 120 Clarendon Street Level 3, Judith Wright Centre
BUSTRALIAN Woolloomooloo N3W 2011 South Melboume Victoria 3205 420 Brunswick Street
COMMISSION Ph: +61-2-9321 6444 Ph: +61-3-8646 4300 Fortitude Valley QLD 4006

Email: info@afc.gov.au Fax: +61-2-9357 3714

Web: www.afc.gov.au

@ lian Film C

Fax: +61-3-9696 1476 Ph: +61-7-3620 3600
Faw: +61-7-3620 3610
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Australla's audlovisual Industries and cultural policies

there are more than 1,500 stations, most of which are affiliated
with five major networks, and 9,000 cable TV systems.

The Australian market is not closed to foreign films
and TV programming

Cultural markets in Australia are exceedingly open to foreign

com petition, and are dominated by US content: the US commands a
65 per cent share of cur audiovisual import trade.

Recent figures from European media analysts Mediametrie reveal
Australia as the most open market for television content in the
world.

Foreign programs as proportion of all new TV programs launched
September 2002 to April 2003:

Australia 76%
Netherlands 2%
France 33%
Spain 2%
Italy 17%
Germany 9%
UK 9%
Us 4%

Source: Eurodata TV/Mediametrie

The picture is even more stark in the cinema distribution and
exhibition sector. US films have taken an average 96 per cent share
of the US box office over the past five years, with Australian films
taking a tiny 0.18 per cent. In Australia, US films claimed 82 per
cent of the box office over the same period, with the Australian
share at & per cent.

Subsidy and private market investment work together
Audiovisual subsidies work as effective partners to private finance,
both domestic and foreign. In 2001702, government subsidies
accounted for US$S0 million (22 per cent) of feature film and
television drama funding, with US$119 million (54 per cent) raised
through Australian private investors and US$53 million (24 per
cent) coming from foreign sources.

As these figures demonstrate, no Australian feature film or
television drama is produced without substantial private
investment. The balance between government and private finance
has evolved over decades of cultural support, and works to
overcome the realities of market failure in a small nation.

Cultural support exists for an efficient industry

There are significant differences between Australia and the US in
terms of market scale and critical mass. With a population of less
than 20 million, Australia does not have the market from which
local producers can recover their costs and they must rely on
additional export revenues.

By contrast, US producers can recover all their costs in the US and
sell into Australia at a fraction of the original production cost.

For example, a US television series costing US$1 million per hour,
fully financed out of the US market, can be sold to an Australian
broadcaster for US$20,000 to US$R5,000 per hour. An Australian
series costing about US$320,000 an hour might be pre-sold to an
Australian broadcaster for half that amount and deficit-funded
against potential overseas sales by the Australian production
com pary.

This highlights the importance of Australian content reguirements:
without them, broadcasters would be more likely to show US
programs because it costs less to import them than to produce new
Australian programs.

According to AFC forecasts, changing local content standards to
classify US programs as ‘local” would reduce the production and
broadcasting of Australian drama by 50 per cent, Australian
children's drama by 75 per cent, other Australian children's shows
by ¥5 per cent, and Australian documentaries by 50 per cent. It is
also estimated that subscription television operators would halve
their local drama investments.

Under this scenario, there would be a reduction in expenditure on
Australian television content of about US$49.1 million per year.
This would be replaced by about US$24.7 million in US programs.!

The ahility to respond to future developments must

be maintained

The AFC strenuously supports Australia continuing to retain its
flexibility to maintain existing measures or adopt new measures for
new and emerging delivery platforms, designed to support cultural
policy objectives.

Digital content should not be treated differently
Digital content should be treated no differently from analogue
versions of the same content. Digitisation is simply a means of
delivery, not a new product or service.

Cultural reservations are not trade restrictive

A wide-ranging cultural reservation in the US-Australia free trade

agreement will not restrict market access for US content:

s The US already commands a large proportion of the Australian
market and does not need trade liberalization to wield the
extensive market power it already has in the sector.

& Cultural industries in Australia are exceedingly open to foreign
competition, and this trade equation overwhelmingly favours
the US.

o Where barriers to trade exist they are for clearly stated cultural
policy objectives and are transparent in their effect.

* The interests of the US audiovisual sector in Australia are not
materially damaged by the existence of measures such as
content regulation of Australian broadcasting services, which
are designed to underpin Australia's cultural policy objectives.

* The existence in many countries of measures in support of
cultural policy objectives has not prevented the US from
increasing its market share in key segments of the audiovisual
sector internationally.

1y The Allen Consulting Group, Ecomamic impacts of a Free Trade Agreement
o fhe Arfs and Cuffure Seclor, Sydney, 2003,

2 Australian Film Commission

Septem ber 2003
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FAST FACTS

Audiovisual industries in Australia and the US

All curmency values in U3 fexchanga rata of A81=1530.65 used)

Demographics

Area

Population (July 2003 est.)
GDP {2002 est.)

GOP per capita (2002 est.)

Film and TV drama production

No. domestic feature films per year

— production value/negative cost

Hours of domestic TV drama per year

— production value/negative cost

Spending by fareign film and TV drama prod uctions per year

Production industry
Employment (2000)

No. businesses

No. employing 100+ people
Income from TV production
Income from feature production
Income from TVC production

Box office

Box office 19982002
—US films

—Australian films

LS films' share

Australian films' share
Number of films screened
—US films

—hustralian films

LS share

Australian share

7,617,830 sq km 9,158,960 sq km
19.7 million 290.3 million
$528 hillion $10,400 billion

$27 000 $37.600
Sources: CIA Word Fact Book ClA World Fact Book
[ AUSTRALA |
34 b56!
$109 million $10,844 million®
780 hours not available
$212 million nat available
$104 million nat available
Sources: AFG; Annual averages 19982002

annual averages 19982003
Inclides ca-prductions

15,195

$472 million
$74 million
$186 million

1) HPA 2002 Market Statistics
2} Sereen Digast July 2008

270,000

Source: June 2000
HB3 Servica Industries Survey

S-yaar fotal Annual average
$2.39h $478 m
$1.99H $398 m
$0.13 b $26 m
83%
6% of b uffice
1,281 256
863 173
114 23
67%
0% if films screenad

200
MP& 2002 Market Statistics

3-year tatal Annual average
$38.7h $7436m
$368 b $7374m
$0.08 b $lom
95%
0.2% af bos office
2,367 473
1,547 309
a0 [}
65% of films screened
1%

Sources: MPORA, AFC analysis
HAustralian films Include
Sco-praductions

Relative hox office shares: Australia and the US total gross hox office 1998 to 2002

Niglsen EDI &ugust 2003
Co-productions may be included
with frelgn films

Australian S films $1.99 billion

Box

Office Australian films $0.13 billion

s US films $36.8 billion
Box

Office Kustralian films | $0.08 billian

Cinema distribution and exhibition industries
No. active distributors (2002)

No. cinema screens (2002)

Admissions (2002)

Employment in cinema exhibition (2001)

31 oot

1,872 35,280¢

92.5 million® 1,639.3 million®

10,079 137,700¢

Sources: 1) Filmsource Mielsan EDI, 1) Filmsoume Niglsen EDI,
2) MPDAA, 2] 2002 MPA Market Statistics

3) ABS 2001 Population Census

September 2003

Australian Film Commission
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Australla’s audlovisual Industries and cultural policles

Home entertainment 2002

Comparabla penatration facept for subscription TV, which is
relativaly new in Australia) but much smaller numbers in Australia

Homes with TVs {2002)

Homes with VCRs

Homes with DVDs

Homes with subscription TV
Time spent watching TV (2001}

Television industry
TV stations

Employment
Total TV ad revenue (2001)

Programming ishare of new programs launched Sept ‘02 ta &pril ‘030

— local
— foreign

New media

Homes with a computer (2000}
Homes with Internet access
No. Internet users (2002}

No. Internet service providers
Mobile phones

Australian audiovisual trade

7.1 million {=89%)
6.3 million (89%)
L7 million (24%)
1.5 million (21%)

105.5 million (98.2%)
96.2 million (91.2%)
38.8 million (36.4%)

89 million (85%)

3 hr 18 min Men: 4 hr 19
Women: 4 hr 51
Sourcas: DZTAK % ar of TV housahalds

Niclsan Media Research

{an TVB Online} and in MPA 2002 Markat Statistics

28 commercial free-to-air stations Ware than 1,500, including
mastly affiliated with three majar niearly 1,000 stations affiliated
netwarks, TEN, Nine, Seven’ with the five major networks
2 national public broadeasting — HBC, ABC, CBS, FOX and PES
services (ABC, SBS) About 9,000 cable TV
§ subscription TV operators systems (1997 )
(3 of them with most of the market)
offering up to 56 channels!
17,388! 149 5307
$L.7 billion® $54.4 billion®
24%* 95%"*
76%: 4%
Suurcas: 1) ABA, GTP Online 11 CIA Fact Book

21 2001; ABS, Papulation Cansus

3y CEASA, GTP Online

4) Eurndlata TVMadiametrie; propartions are of naw titles

{31% of new hours broadeast in Australia inthis perdod wara beal;
18% from the US; 35% from the LUK; and 6% other forel gn sources)

4 million {56%)"
2.7 million (37%)!

2113987, US Census Bureaw, Economic Census

33 Universal McCann, TVE Online
4} Eurodata TVMediametrie; proportions
are of new titles

54 million (51%)*
44 million (42%)?

10.6 million? 165.7 million®

[4.2m subscribers!]
71 7,000
8.6 million (2000) £9.2 million (1998)%
Sources: 1) 8BS 1jUS Census Burean Home Compurters

2 C1AWorld Fact Baok

and Internet Use inthe United States:
August 2000
2} CIA World Fact Book

Value of trade in royalties for films, TV programs and videns 1997/98 to 200102 3-yeartatal Annual average
Imports to Australia
— total value $2,132 millian 3426 million
— from the US $1,411 million (56%) $282 million
Exports from Australia
— total value $411 million $82 million
—tothe US $114 million (28%) $29 million
Balance of payments
— total -$1,721 million -3345 million
—with the US -$1,297 million (75%) -3259 million
Sourca: ABS
Audiovisual trade 1997/98 to 2001/02
Average Australian fil m/TV exports to the US: $29m per year
Average US film/TV imports to Australia: $282m per year
1 Australian Film Commission September 2003
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Appendix 3

Note: The abnormally high export earnings for the year 2000-01 arose principally due to the
inclusion of the broadcasting rights for the Sydney Olympic and Paralympic Games. If the
broadcast rights are excluded the total export earningsfor theyear were $751 million, or 0.5% of
total export earnings.

Source: Australia’s Trade in Culture 2000-01, prepared by the National Centre for Culture and
Recreation Statistics, Australian Bureau of Statistics, March 2003, for the Cultural Ministers
Council Statistic Working Group, page 19, available online at www.dcita.gov.au/swg



